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[Filed July 16, 1967] : : 
: COMPLAINT FOR NEGLIGENCE 
Plaintiff, through counsel, complaining of the defendants 


alleges as follows: I. 
1. The amount in controversy exceeds Three Thousand Dollars, 

exclusive of interest and costs, and jurisdiction of this Honorable Court 

is invoked under Title 11, Section 306 of the District of Colunbis Code 


(1951 Edition); 


| 
. | 
2. Plaintiff is an adult citizen of the United States, presently 


residing at 1413-8th Street, N. W., Washington, D. C. Defendants! are 
residents of the District of Columbia; 
8. On, to wit, July 5, 1957, on a public street in the District 
of Columbia know as Ninth Street, N. W., at or near its intersection 
with "0" Street, N. W., at a time when the plaintiff was a pedesttien 
crossing Ninth Street, N. W., in an easterly direction, the defendant 
“Russell Weedon operated the 1957 Chevrolet omed by the defendant) Wilber 
F. Weedon, with the consent of the said Wilber F. Weedon, in a reckless, 
careless and aueglizent manner and in violation of the Traffic and ‘iotor 
Yenicle Regulasions then in force in the District of Colaunbia, 30/23 to 
strike plaintiff's body with zreat force and violence; 


4. Aso result of the sforesaid striking plaintiff vas throm 


te the ground, rendered unconscious and suffered serious injury to his 
bedy, including fractures to the bones of the right leg and foot, injury 
‘to his chest and other permanent injury. He suffered excrutisting pain 
and was severely and permanently injured in body and mind and he will 
suffer from the effects of said injuries permanently and in the shtcre! 

| 


His nervous system was severely shocked with permanent injuries thereto; 
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5. As a result of defendants' negligence, plaintiff was 


required to receive medical treatment, X-rays and have his foot and leg 


placed in a plaster cast and he will require suck treatment in the future. 
“2 wy 
we =. Fs me . = 

He suffered a loss of earnings gad-wild suffer such losses in the future, 


all because of the recklessness, carelessness and negligence of the 


~~ 


defendants. 372 SI og 
WHEREFORE, plaintiff sues and demands judgment against the 
defendants in the sum of TWENTY-FIVE THOUSAND ($25,000.00) DOLLARS, plus 


interest and costs of this action. 


WL Lf Ke 


ert ee 
Norman H. Heller 
Attorney for Pleintiff 
715 Perpetual Building 
1111 E Street, N. W. 
Washington 4, D. C. 
NAtional 8-2692 


JURY DEVAND 
Plaintiff hereby demands trial by jury on all issues. 
7? / 


FP UO ee 


Norwan H. Heller 


an 


<2 
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[Filed July 16, 1967] 
APPLICATION FOR LEAVE TO PROCEED 
WITHOUT PREPAYMENT OF COSTS 
John Gaden, being first duly svorn, deposes and says that he is 


a citizen of the United States; resides at 1413-8th Street, N. W., Wash- 
ington, D. C., and that he is the person designated as plaintiff in the 
above-entitled case; that he believes that he is entitled to redress and 
that he has a good and meritorious cause of action herein which is & suit 
to recover damages for personal injuries sustained by plaintiff a a 
result of the negligent operation of the defendant Wilber F. Weedon's 
automobile by the defendant Russell Weedon; that he is unable to pay the 


costs of filing or maintaining his said action, or to give security for 


the costs thereof, because as a result of said personal injuries plaintiff 


has been unable to earn any money since July 5, 1957, when he was injured 
as a result of the defendants' negligence, his right foot being in a 

“ | 
plaster cast and being unable to -walk without the aid of crutches; that 


he has no incowe or property which would enable him to prepay the costs 


e 
| 
of this action and for tae aforesaid reasons plaintiff heredy requests 
| 
| 


leave of Court to proceed herein without prepayment of costs, 2s provided 
in Section 11-1508 of the Code of Laws of the District of Columbia (1951 


Edition). 


Poh. 3 Af. | 


“~ John Gaden 
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“Subscribed and sworn to before me this (5 TA any of 


Aes Public, D. C. yy i 


, Heller 


Norman H. 

Attorney for Plaintiff 
715 Perpetual Building 
1111 E Street, N. W. 
Washington 4, D. C. 
NAtional 8—-2692 


Leave granted to proceed without prepayment of costs. 


Dated: I GS » 1957. 


DEG MELTS oe 
Judge. 


United States Aistrict Court 
for the District of Columbia 


the.___.St®___ day of PEF. E-Pj}———--— 1957 


AUG 16.1957 


< 


The Clerk of said Court will Please withdraw plaintiff's demand for trial 


_. >by_juryand calendar the above case for trial as 9 non—jury cose. 


Seo 


nn Ome OCC WO REISS. RUSS eR ECOMNES a Cneras Seseeerne === seseee: : 
a 


<8 AR Ae Oe ORS ee RN aR TSSE eee: 


Address ..._.____.._415 Perpetual Building 
Washington 4, D. C. 


Attorney for __..._Fisinti: EAE Np seseaneen 


| ES 
i 


PRAECIPE 
————— 


United States Bistrict Court 
for the District of Columbia 


PEL 


ORIN, GAD EN nc cneannnnennnnnenmnnnsanaanassssseses 
9 “nc 
= AUG 26 1957 | cet 750-57 


RUSSELL WEEDON, ET AL 
RARRY-M-Hott CLERK 


The Clerk of said Court will _please enter the appearance ¢ John Alexander, § 


the defendants, Russell Weedon and Wilber F, Weedon. 


BOT 5 0): Sa 12 an eS = 


Norman H. Heller, Esq. 
Bf a= 3 eemenenwees 
OnN nerve Ss 
0 Woodward Building 


Defendants. 
ALLOTNEY [OT ...222-----------vewenenn=nn-cenennnnnecnsenmnnneweenn—mmnns 


[Filed August 23, 1967] 
ANSWER TO GOMPTAINT 


FIRST DEFENSE | 

The defendants, Russell Weedon and Wilber F. Weedon, by 
their attorneys, John Alexander and James K. Hughes, admit that the 
areas of this suit is in excess of $3,000.00; admit that the plain-+ 


tiff was crossing Ninth Street, N. w., on the date alleged, and that 
bieintiff was struck by an automobile owned by Wilber F. Weedon and 
nos by Russell Weedon; defendants deny each and every allege- 
tion of negligence contained in the complaint; defendants are with- 
out information or belief sufficient to either admit or deny the 
allegations with respect to the plaintiffs! personal injuries or 


Pinancial losses; the defendants deny each and every other allega- 
. 


tion contained in the complaint. 
SECOND DEFENSE 


| 
| 


The defendants deny any negligence on the part of the 


derendants. : 


THIRD DSFENSS 
a | 
| 
The defendants allege that the collision resulted from tne 
. | ° 
negligence, or the contributory negligence, of the plaintiff. 


FOURTH DEFENSE Ss 
| 
The defendants state that the complaint fails to allege 
g cause of action either in law or in fact which would permit the 
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plaintiff to recover of these defendants, or either of them, 


aA ease (ae Oren 
RY JAMES K. HUGHES, Lay BA 


WE « a lg Sali dat Spl SY 
. JOHN ALEXANDER, 


Attomeys for the Defetants, 
630 Woodward Building, 


Washington 5, D. C., 
(REpublic 7-0525) 


Copy of the foregoing Answer mailed this ol> ~ day of 


{ , 1957, to Norman H. Heller, Esquire, Attormey for 


the Plaintiff, 715 Perpetual Building, Washington, D. C. 


Qe AGS 0 ae 
7 \JOHN AIZXANDER, 


Attorney for the Defendants. 
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Civil No, 1752-57 __ 


JOHN GADEN 
Plaintiff , 


vs. 
RUSSELL WEEDON 
WILBER F. WEEDON Defendant. 
NAS 
——————————X—X—K—<LSbOX>{——[>——— 
CAUSE CALENDARED 
— 7 


Attorney for plaintiff: 
Norman H. Heller 


715 Perpetual Bldg. 


Attorney for defendant: 
John Alwyender 
630 Voodward dc 


The suit is for 


Harry M. Hull, Clerk 


Meintiffs attorney vill be on duty 
Ue. Se Air Force Nosorvo fron July lith te 
duly SSth., vacation to Aumust 25th, 

Wall be avadladle after Ausust SSth. 

Lave inquired of tko physicians vho 
will tostizy, bat thoy will rot commit 
thezmselves so far in cdvance. All other 
Witneases will be availa>lo. 

Pnpviice tie oY eer ver 

This letter is written pursuant to a plan adopted by the Court 
to accelerate disposition of its business by conducting trials of all 
types of cases during the sumer months of July, August and September. 


It is estimated the above-entitled case nay be reached for trial 
during the months stated. In order to accommodate litigants, wit- 
nesses and trial counsel in respect of summer vacations, the Court 
will endeavor, so far as is possible, to set up trial dates which will 
not conflict with planned vacations. But in order to do so, it is 
necessary to know well in advance as to any vacations which are planned. 


You will therefore confer with your client and all witnesses 
whese presence will be required at the trial and advise me on or before 
April 15, 1958, as to any tines during the menths of duly, August and 
September, it will not be ccnvenient to try the case. The reasons 
should be specified, since the Cowt mst consider whether they appear 
to be more pressing than is its purpose to expedite the trial calendars. 


Once a case is placed on the stmmer trial calendar, postponement 
may be obteined only by reason of energency events which have arisen 
thereafter. Subpenas for witnesses must be served at lesst ten days 
in advance of the trial date, also diligence must be exercised to ob- 
tain personal service of subpoenas. 

Your full cooperation is requested. 


Sincerely yours, 


Kviples, f, text 


Chief Judge 
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[Filed March 14, 1959] 
PLAINTIFF'S MOTION TO PLACE CASE ON TRIAL CALENDAR — 


1. The case is at issue, having been calendared on August 23, 


2. Defendants have had ample time to have the plaintiff examined 


by a physician of their choice and have made no effort to do 30. | 


3. Defendants have had ample time for discovery. | 


4. Under the rules of Court this case will be subject to dis- 


missal-if it is not placed on the trial calendar. 
¥ | 
5. For such other and further reasons as will be called to the 


attention of the Court upon the hearing of this motion. 


ae 
Heller 


Attorney for Plaintiff 
715 Perpetual Building 
NAtional 8-355] 
Points and Authorities 


1. Local Civil Rule 13. 
2. Notice to Counsel relating to "Ready Calendar System™ issued 


by Chief Judge Laws dated February 24, 1958. 


mn) ’ C ie 
PA ae one raed cel 
Norman H. Heller 


To: John Alexander, Esq. 
Attorney for the Defendants 
630 Woodward Building 
Washington 5, D. C. 


PLEASE TAKE NOTICE of the foregoing motion with points and 
authorities. The rules of this Court require that if you oppose the 
granting of the motion’you shall file with the Clerk of said Court, within 
five days of the date of service of a copy of this motion upon you or 
within such further time as the Court may grant or as the parties may 
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agree upon, & statement of the points and authorities upon which you rely 
and serve a copy thereof upon counsel for plaintiff. 


45 
) 


5 LU: 
4 ostesrrs 4p 22 f- SLL f- 


Norman H. Heller 


Certificate of Service 


Copy of the foregoing motion with points and authorities in 
support thereof was mailed postage prepaid this 13th day of March, 1959, 
to attorney for the defendant, John Alexender, Esq., 630 Woodward 
Building, Washington 5, D. C. 


Norman H, Heller 


’. PRAECIPE 


-.. 


—_ yet: 


United States District Court 
for the District of Columbia 


OR een OY Ofer -dnwd td, ET 


LED 


Oe eR APR 4- 1259 


Cictl 


Der ell Zeeson and Tilher 3. jeden. 


“AGEARRY ta HOt, Cx 


Tae Clerk of said Court will Please certify the. aboverentitied case 


PO RCRORRERDYECALERD A oe 


34 


Jomen H, Heller John Alexarder 


Address_75 Pemetusl Building 
Attorney for piointire - 


2 


4 fF | 
df Lf Lipo f. — Q, GQ \_a 
J htewr 2 $LLL SN NE OOO 


F_ TOBE ARA BUAIDS.....W. 
| 


Attorney for .......Defendants | 
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[Filed April 6, 1959] 
ORDER 


Upon consideration of plaintiff's motion to place the above- 


captioned case on the ready calendar, it is by the Court, this bo a 


day of ; » 1959, 
- Ordered, that plaintiff's motion be and the same is hereby 
posite th being further 
Ordered, that counsel for the parties shall have 30 days from 


the date of the signing of this Order for further discovery, and then shall 


file Certificates of Readiness. 


Judge 


Copy of the foregoing mailed postage prepaid to Jone Alexander, 


Esq., 630 Woodward Building, Washington 5, D. C., this 2) aay of ABichk; 


Norman H. Heller 
Attorney for Plaintiff 


1959. 


[Filed December 3, 1959] 
PLAINTIFF'S PRETRIAL STATEMENT 


STATEMENT OF FACTS 

- On Friday, July 5, 1957, at about 1:15 A. M., plaintiff, then 
age 60, was crossing 9th Street, N. W., in an easterly direction in the 
north crosswalk of "0" Street, N. W. Plaintiff had crossed the southbound 
half of 9th Street, N. W., and was in the northbound half when the 


defendant Russell Weedon, operating the automobile of the defendant Wilber 
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F. Weedon, ran into the plaintiff, the left front fender striking plaintiff 


on his right side, throwing plaintiff to the ground and rendering hin 
unconscious. 
NEGLIGENCE CLAIMED 

Defendant failed to pay full time and attention to the operation 
of the vehicle in that he fell asleep while operating. 

Defendant operated his vehicle after having imbibed in intoxicat— 


ing beverages. 


Defendant operated his vehicle at a speed in excess of 25 M. P. 8, 
Defendant failed to yield the right of way to a pedestrian in 
the cross-walk. 
INJURIES CLAIMED | 
Fracture of the lower end of the fibula of right eae Permanent 
deformity at the right medial maieolus, causing permanent limp. | 
SPECIAL DMAGES 
Department of Health, Education and Yelfare ---- $15.50 
Plaintiff was earning about 315.90 ver week ratherirg bottles 


23 | 


and junk and selling them. He has been unable to earn any money since the 
injury to his leg and is presently receiving $61.00 per month fle Public 
Assistance of the District of Columbia as aid to the Parestentindiet 
Totally Disabled. Plaintiff claims the loss of earning capacity jof $60.00 
per month for the 27 months since the injury or $1620.00. | x 
STIPULATIONS 

Life expectance table issued by the Department of Health, 


Education and Welfare be admitted without formal proof or a stipulation of 


fact that Plaintiff at age 62 has a life expectancy of 14 years. 
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Hospital records and x-rays from Freedmen's Hospital be admitted 


without formal proof. 


Respectfully submitted, 


i 


Norman H. Heller 
Attorney for Plaintiff 


Copy of plaintiff's pretrial statement mailed postage prepaid to 


John Alexander, Esq., attorney for defendants, 630 Woodward Building, 


Washington 5, D. C., this 19th day of October, 1959. 


l terra Of Merle 


Norman H. Heller 
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[Filed November 13, 1967] 
Washington, D. C. 
December 2, 1959 


The above-entitled cause came on for hearing before the Hon- 
orable Alexander Holtzoff, United States District Judge, at approxi- 
mately 1:45 p.m. 

Appearances: 

For the Plaintiff: Norman H. Heller, Esq. 


[2] PROCEEDINGS 


MR. HELLER: Your Honor, inthe case of Gaden versus Weedon, 
it was set for pre-trial at 11:30. The defendant's attorneys have not 
appeared. I will ask the Court for a default. 

THE COURT: Who is the defendant's attorney? 


MR. HELLER: Mr, Alex and Mr. Hughes — James Hughes. 
THE COURT: What is the nature of the action? 


MR. HELLER: It is a negligence case, pedestrian crossing. 

THE COURT: Let the defendant's default be noted, and let the 
Assignment Commissioner set it down for an inquisition. You may 
submit a proper order. 

I imagine — I shouldn't be surprised if it wasn't one of those 
cases in which the defendant is not financially responsible, and the 
judgment might be a decoration on the wall of your office. 

Any other preliminary matters to come before the Court? 

(Thereupon, at 1:50 p.m., the hearing was concluded.) 


[Filed December 3, 1959] 


This cause having been called for Pretrial Hearing at 11:30 A. M., 
on the 2nd day of December, 1959, and the defendants having failed to 
appear, upon motion by plaintiff's attorney made in open Court on this 
Ond day of December, 1959, that judgment by default be entered against the 
said defendants Russell Weedon and Wilber Weedon; 

It is, By the Court, this 3 day of _ December » 1959, 

ORDERED, That plaintiff's motion be and it is hereby granted, 


Gad Bal Ce, be aud i bitly >» 


snent=bs. default against Russell Weedon and Wilber Ae and 
ta A 
further; ¢ 
ORDERED, That the Assignment Commissioner set said case for 


hearing before the Court for the purpose of assessing damages against the 


said defendants. 


A on. ads Of ts 


Se 


[Filed November 13, 1967] 


Washington, D.C. 
October 4, 1960. 

The above-entitled cause came on for hearing before the Hon- 
orable Edward M. Curran, United States District Judge, at approxi- 
mately 10:25 a.m. 

Appearances: 

For the Plaintiff: Norman H. Heller, Esq. 


[3] PROCEEDINGS 


THE DEPUTY CLERK: The case of Gaden versus Weedon, et 
al. 

MR. HELLER: I am Norman Heller for the plaintiff, Your 
Honor. This is a default. I have the plaintiff, Mr. Gaden. I 

‘ have the hospital records here. One hospital record hasn't come 
in yet. 

THE COURT: Are you withdrawing your demand for a jury trial? 

MR. HELLER: Yes, Your Honor, I have. 

THE COURT: Have you got it? 

MR. HELLER: I believe it was done sometime ago. This is a 
default. 

THE DEPUTY CLERK: There was a default before Judge Holt- 
zoff, wasn't there? 

MR. HELLER: I don't remember which Judge. I asked for a 
default in August of 1957. 

THE COURT: All that Judge Holtzoff's order says is that a de- 
fault is entered against the defendants. And the Assignment Com- 
missioner set the case for hearing before the Court for the purpose 
of assessing damages. 

There is no withdrawal of the jury demand. 
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[4] Do you want to withdraw it? 

MR. HELLER: Yes, Your Honor. 

THE COURT: You will have to file a praecipe for that. 

MR. HELLER: I am reasonably certain that I did. I will file 
one now. 

THE COURT: You can file it before you leave the courtroom. 

MR. HELLER: Yes, Your Honor. 

Thereupon 


JOHN GADEN 


the plaintiff, called as a witness in his own behalf, being first sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HELLER: 


Q. Tell the Court your name and address, and speak up so you 
can be heard. A. John Gaden, and 3015 Seventh Street, Northwest. 

Q. Mr. Gaden, do you recall being struck by an automobile at 
Ninth and "O" Streets, Northwest, on July 5th, 1957? A. Yes. 


Q. Now, before you were struck by that automobile, what was 


your physical condition? [5] A. I could walk good, wasn't nothing, 
you know — wasn't nothing at all the matter with me. After they 
struck me and broke my ankle — 

Q. Now, which ankle was injured? A. The wate leg. 

Q. The right leg? A. Yes. 

Q@. Where did you go after that? A. I went to Freedmen's Hos- 
pital. 

Q. How did you get there? A. They carried me to Freedmen's 
Hospital. 

Q. How did you get there? A. Well, the cop picked me up and 


called an ambulance, and they carried me there in an ambulance. 
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Q. How long did you stay in Freedmen's Hospital, do you re- 
member that? A. They carried me in there that day and put a cast 
on my leg and something on the next day. 

THE COURT: How long did you stay there? 

THE WITNESS: About, I guess, a day or about to — about ten 
hours, I guess. 

THE COURT: Ten hours? 

THE WITNESS: Yes. 

[6] BY MR. HELLER: 

Q. Now, where did you go? You went home after that? A. Yes, 

sir. 


Q. How long did that cast stay on your leg? A. Well, it would 
be three months, around about. 
Q. What did you do for a living before this accident? A. Well, 


I was picking up glass out of the street. 

Q. A junk man? A. Yes, sir. 

Q. Did you sell that junk? A. Yes, sir. 

Q. Approximately how much would you make in a week doing 
that? A. Well, when I was carrying it to Baltimore, I was making 
around about $50.00 a week. 

Q. Fifty dollars? A. When Iwas carrying it to Baltimore, yes. 

Q. How much would you ordinarily make, Mr. Gaden? A. Just 
around in Washington here — 

Q. Yes? A. I didn't make over about six or seven dollars, 
something like that. 

Q. Every week? A. Yes, sir. 

[7] Q. All right. You never got a bill from Freedmen's Hos- 
pital, did you? A. No, sir. 

Q. They didn't send it to you? A. No. 


JA 24 


Q. This your name on the — can you read, Mr. Gaden? A. 
I can read my name. I can't read — 

Q. This is Freedmen's Hospital — 

THE COURT: How many weeks have you been out of work? 

THE WITNESS: Well, I have been in the hospital again. I have 
been out of work for about nine months. I just got out of the hospi- 
tal, out of D. C. General. 

BY MR. HELLER: 

Q. Have you worked at all since you were knocked down? A. 
No, sir; not no more than pick up glass. 

Q. Didiyou earn some money picking up glass since the acci- 
dent? A. Yes, sir. 

THE COURT: How long were you in D.C. General? 

THE WITNESS: I've been there about nine months. I'm still 
going there. 

THE COURT: What? For this ankle? 

[8] MR. HELLER: I didn't reach that yet, Your Honor. He fell 
because of the ankle and broke his hip. 

THE WITNESS: My ankle gave out on me when I was coming 
down the steps and fell. 

THE COURT: You are not going to put that on the defendant? 

MR. HELLER: Yes, Your Honor. 

BY MR. HELLER: 

@. Approximately when did you fall, Mr. Gaden? A. December 
5th. 

Q. Of what year? A. ‘Fifty-nine. 

Q. And tell the Judge, was your ankle fully recovered at that 
time? Were you having any trouble with your right ankle? A. Yes, 


sir. Yes,sir. I was having trouble with it then. Iwas at D. C. 
General — 'I mean Freedmen's — getting a treatment for my leg. 
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Q. Tell the Court where you were when you fell and why you 
fell? A. Iwas at 3015 Seventh Street. My ankle give way on me 
coming down the steps. I fell about twenty steps down. 

Q. That was the same ankle that was injured in the [9] acci- 
dent, was it not? A. Yes. 

@. How long did you stay in D.C. General after that? A. Well, 
I stayed in the hospital about four months. And then they sent me 
from the hospital to a nursing home, 1823 North Capitol. 

Q. All right. All right, Mr.Gaden. How do you feel now? Do | 
you have any pains in your ankle or in your leg? A. I can't bend this | 
leg at all. (Indicating) 

Q. That is your right leg? A. Yes. 

Q@. That is the same one that was injured in this accident? A. 
Same one injured. 

MR. HELLER: That's all I have. 

THE COURT: Step down. 

(The witness stepped down.) 


Thereupon, 
CHARLES J. SONNICK 


called as a witness by the plaintiff, being first sworn, was exam- 
ined and testified as follows: 


DIRECT EXAMINATION 


BY MR. HELLER: 

Q. State your name and your employment? [10] A. Charles 
J. Sonnick, Administrative Clerk, D.C. General Hospital. 

Q. You are here under a subpoena of the Court to bring the 
hospital records of John Gaden? A. That's correct. 

Q. And the bill for services? A. That's correct. 
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Q. Are those hospital records kept in the ordinary course of 
business at the D.C. General Hospital? A. That's right, sir. 

MR. HELLER: I offer the hospital records. 

THE COURT: How much is the bill? 

THE WITNESS: The total amount is $4,157.86. 

THE COURT: And the records show that he was treated for 
what? 

THE WITNESS: A broken hip. He was treated on a few occa- 
sions, and the latest admission was a fracture of the right femur. 

THE COURT: What was the other admission? 

THE WITNESS: He has here an admission in on the 25th of May 
of this year as a social emergency, which is generally an admission 
when the person involved has no way of looking after himself and 
properly caring for himself on the [11] outside. And he was admit- 


ted on November 3rd of 1959 to the Orthopedic Service, again for a 


fracture. 
THE COURT: Of what? 
THE WITNESS: This is the same thing, femur. 
BY MR. HELLER: 

Q. The right one? A. That is the right femur, sir. 

Q. Just read this. (Indicating.) A. And — well, on the 3rd, on 
this very day of his admission, — it was a Steinman — S-t-e-i-n- 
m-a-n — pin. 

MR. HELLER: That's all Ihave. I offer the hospital bill in 
evidence and the hospital records, Your Honor. 

THE COURT: Very well. 

(The records and bill of D.C. General Hospital with respect to 
John Gaden were received in evidence.) 
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SHIRLEY BROWN 


called as a witness by the plaintiff, being first sworn, was exam- 
ined and testified as follows: 


DIRECT EXAMINATION 


BY MR. HELLER: 

Q. State your name and your employment, please? A. Shirley 
Brown, Assistant Medical Records [12] Librarian at Freedmen's Hos- 
pital. 

Q. You are here under a subpoena of the Court with the rec- 
ords of John Gaden? A. That's correct. 

Q. Are those records kept in the ordinary course of business 
at Freedmen's Hospital? A. Yes, they are. 

Q. Do you have his hospital bill with you? A. No, Ido not. 

©. Can you identify this paper? A. Yes. 

Q. Tell the Court what it is? A. Well, this appears to be one 
of the statements from the Finance Office of Freedmen's Hospital. 

Q. For whom? A. For John Gaden. 

Q. What date? A. The 22nd of August, 1957. 

Q. That is the date of the bill? A. Yes — oh, you mean — 

Q. The date of the treatment, Imean? A. (The witness did 
not answer.) 

Q. What is the amount of this bill? [13] A. $15.50. 

Q. Now, do your records reveal when Mr. Gaden was a patient 
at Freedmen's Hospital? A. Yes, they do. 

Q. When was that? A. Well, he was there in '56. And '57. 
Are you interested — 

Q. 1957 — start there. What date was he admitted? A. We 
have a July 5th, 1957, EOR sheet, that is, an emergency room sheet. 
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Q. And what was he treated for at that time? A. Apparently he 
came in — well, according to this — 

Q. Yes? A. It says, "Patient was struck by an auto so he came 
in and had x-rays of the ankle and the knee." 

Q. And what were the x-ray results? Are they there? A. I 
don't have the x-ray results. (Consulting documents.) I do have a 
wet film report, July 10th, 1957. 

Q. All right. What does that reveal? A. This is a wet reading 
of July 10th, 1957, examination of right leg. Do you want me to read 
it? 

Q. Yes, please. A. "In cast, film of the right leg shows fairly 
[14] good reduction of a fracture involving the lower end of the 
femur." (Reading.) 

MR. HELLER: Thank you. That will be all. 

I offer the Freedmen's Hospital records in evidence, 

Your Honor. 

THE COURT: Very well. 

(The records of Freedmen's Hospital with respect to John Gaden 
were received in evidence.) 

MR. HELLER: That is all the plaintiff has, Your Honor. 

THE COURT: All right. Do you want to say anything? 

MR. HELLER: I made the demand for judgment in the sum of 
$25,000.00, Your Honor. I believe that it would be a fair and rea- 
sonable judgment. He's continued to suffer from the injury to his 
right ankle.' It was fractured. As a result of that, he fell down the 
steps and fractured his hip and had to have a pin put in. 

THE COURT: I will find for the plaintiff in the amount of $15,- 
000.00. Present the proper order. 

MR. HELLER: May I have the hospital records? 

THE COURT: They may be returned, yes. 


(Thereupon, at 10:40 a.m., the hearing was concluded.) 
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[Filed October 5, 1960} 


ORDER ENTERING JUDGMENT FOR PLAINTIFF 
AFTER INQUISITION AS TO DALAGES 


This cause having been heard Ex Parte before this Court on 
inquisition to assess damages against the defendants on the 4th day of 
October, 1960, it being noted by the Court that the defendants Russell 
Weedon and Wilber Weedon were in default for having failed to appear for 
Pretrial Hearing, and upon consideration of the evidence of damages and 
injuries presented, it is by the Court, this J asy of October, 1960, 

ORDERED, ADJUDGED AND DECREED, That judgment be entered for the 
plaintiff John Gaden against the defendants Russell Weedon and Wilber 
Weedon in the sum of FIFTEEN THOUSAND ($15,000.00) DOLLARS, with interest 


at the rate of 6% per annum and costs of this suit. 


Judge. 


[Filed September 12, 1967] 
MOTION TO VACATE JUDGMENT OF OCTOBER 5, 1960, ETC. 


Now comes the defendants, by their attorney, John Alexander, 
and move the Court to enter an order herein vacating the Judgment against them 
entered on October 5, 1960, by Judge (now Chief Judge) Curran, following an 
Ex Parte hearing on inquisition to assess damages, and the entry of the default 
herein on December 2, 1959, both of which were without notice to either of the 
defendants, nor to their counsel, and for ground of this motion, show to the - 


Court as follows: 
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1. That both the entry of the default, and the Judgment of Default 
for $15,000 plus interest and costs, were entered in this cause without notice 
to either of the defendants, and without fault upon the part of Arie of the 
defendants, both of whom are entitled, as a matter of fairness and of law, to 
have their Day in Court. : | 

2. That the entry of the Judgment by Default on October 5, 1960, 
was entered contrary to the provisions of Rule 55 (b) (2) of the Federal Rules 2! 
Civil pocaias in that the plaintiff and his attorney failed to serve ener oi 


the defendants or their representative with the written notices of the application 


for judgment at least three days prior to the hearing on such application. 


3. Rule 55 (c) F.R.C.P. provides for the setting aside of both an 
"entry of default" and of "a judgment by default" for good cause shown. 
4, Rule 60(b) F.R.C.P. for relieving a party, or his a represen- 
tativenicon a final judgment for the following reasons: | 
". - -(4) the judgment is void; (5) - - , or it is no longer equitable 
that the judgment should have prospective application; or (6) 
any other reason justifying relief from the operation of the 
judgment”. 
.5. This Court has the power to enable it to vacate a judgment 
whenever such action is appropriate to accomplish justice. No blame of any 
kind can attach to either of the defendants for the failure of their counsel to. 
| , 
have appeared at the pre-trial, and to have properly defended their interests. 
6. Here the entry of the default, and the resulting yuegmene by 
Default, resulted solely from the un-explained absence of counsel for the 


defendants from the pre-trial conference. The records show no other evidence 


of dilatoriness on the part of counsel for the defendants, in any respect. 
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7. That this motion is made within "a reasonable time" of know- 
ledge of the judgment entered by default. The defendants incorporate herein 
by reference the affidavit of each of the two defendants, and the affidavit of 
their counsel, John Alexander, and the verified answers by the defendants, 
which are attached hereto and made a part of this motion, and the plaintiff is 
hereby notified that the above motion will be for hearing at such a time follow- 
ing the expiration of five days from the date of service of a copy of the same 


upon him as may hereafter be set by the Motions Clerk and notice thereof given. 


JOHN ALEXANDER 
Attorney for the Defendants 
“530 Woodward Building 
Washington, D. © 20005 
(RE public 7-0525) 


Certificate of Mailing 


I hereby certify that a copy of the foregoing Motion with attached 
Point and Authorities, Answer to Complaint, Affidavit of Wilber F. Weedon 


with Exhibits A, B and C attached; Affidavit of Russell Weedon; and Affidavit 


of John Alexander, Attorney for the defendants, was mailed this | “= day of 


September, 1967, to Norman H. Heller, Esquire, Attorney for the plaintiff, 
Suite 509, Wheaton Plaza Office Building, Wheaton, Maryland, 20902, and 


to 715 Perpetual Building, Washington, D. C. 


. , ‘ 
Os. Laudony 
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[Filed September 12, 1967] 


POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO 
VACATE JUDGMENT OF OCTOBER 5, 1960 


In support of the defendants' motion to vacate the judgment of 


.October 5, 1960, and the entry of the default of the defendants, the defendants 


rely upon the following Points and Authorities: 


1. Rule 55 (b)(2), F.R.C.P., which provides in part, as follows: 


".-, If the party against whom judgment by default is sought has 
appeared in the action-he (or, if appearing by representative, 

his representative) shall be served with written notice of the 
application for judgment at least three days prior to the hearing 
On such application. If, in order to enable the court|to enter 
judgment or to carry it into effect, it is necessary to take 

an account or to determine the amount of damages or to establish 
the truth of any averment by evidence or to make an investigation 
of any other matter, the court may conduct such hearings or 

order such references as it deems necessary and proper and shall. 
accord a right of trial by jury to the parties when and/as required 
by any statute of the United States." 


2. Rule 55(c), F.R.C.P., which provides as follows: 
"For good cause shown the court may set aside an entry of 
default and, if a judgment by default has been entered, 
may likewise set it aside in accordance with Rule 60(b)." 


3. Rule 60(b), F. R. C.P., which provides, in material part as 


follows: | 


"On motion and upon such terms as are just, the court’ may relieve 
a.party or his legal representative from a final judgment, order, 
or proceeding for the following reasons: - - -(4) the judgment is 
void; (5) - - -it is no longer equitable that the judgment should 
have prospective application; or (6) any other reason justifying 
relief from the operation of the judgment." 


4. Rule 12(b), Local Civil Rules of this Court, provides that 
"if counsel for any party fails to appear when an action is 
reached in any call of the pre-trial calendar by the Pre-trial 
- Judge, he may act as in the case of non-appearance for final 
trial,- - -", : 2 
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5. Rule 14(c), Local Civil Rules of this Court, with respect to 


failure to respond for trial, provides as follows: 


“WHEN NO RESPONSE BY PARTY AGAINST WHOM RELIEF IS SOUGHT. 
If a party against whom affirmative relief is sought fails to respond 
his adversary may have judgment in accordance with F.R.C.P. 
55(b)(2)." 
As has been noted above, F.R.C.P. 55(b)(2) requires the service 
of a written notice of the application for judgment at least three days prior to 
the hearing on such application, for a "judgment by default". This was not 


done in this case. 


6. In Zaroff v. Holmes, U.S. App.D.C. , decided 


May 18, 1967, the Appelate Court was presented with a question as to the 


proper construction of Local Rule 12 of the District Court. There it was un- 
disputed that no blame of any kind attached to the appellant (plaintiff below) 
for the failure of appellant's counsel to properly prosecute the action, result- 
ing in its dismissal for nat of prospection. Appellant's counsel had "failed 
to respond to notice of a pre-trial hearing". The appellant "knew nothing of 
a pre-trial conference, nor of the dismissal order." The Appellate Opinion 
mares "we note only in passing that the one-year limitation period of Rule 60 
(b) had run before appellant learned of the dismissal of his suit,- -". There 
the Circuit Court reversed, citing the anomaly between Local Civil Rules 12 


and 13, and Link v. Wabash sh R.R., 370 U.S. 626, 633-34 (1962), wherein it 


it was held that the dismissal of an action for failure to prosecute "as evidenced 
only partly by the failure of petitioner's counsel to appear at pre-trial did not 
amount to an abuse of discretion". The Court there specifically avoided deciding 


the question "whether un-explained absence from a pre-trial conference would 
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alone justify a dismissal with prejudice if the record showed no other evidence 
of dilatoriness on the part of the plaintiff". The opinion further |jcited Meeker 
| 
v. Rizley, 324 F.2d 269, 271-72 (10th Cir. 1963), where that court held it an 


abuse of discretion for the district court to dismiss with prejudice because of 


| 
a failure to appear at a pre-trial conference. In the same opinion p Circuit 


Judge Burger, concurring, said "Trials on the merits are favored, and the deci- 
| 


sions involved in the application of Rule 41(b) can determine whether a litigant 


“will have his day in court." 


x 
7. Inthe L. P. Steuart, Inc. v. Matthews, 117 U. S, App. D.C. 


279 329 F.2d 234, cert. denied, 379 U.S. 824 (1964) it was held that where 
a complaint originally filed two days before the statute of limitations would 


have barred the claim of the plaintiff Matthews, which was later dismissed with+ 


out prejudice "after notice to his then counsel" for failure to prosécute, that 
the plaintiff 's motion to reinstate the suit through new counsel two years later 
had been properly granted by the trial court. The Circuit Court of Appeals in 

| 
affirming specifically held that "there was no neglect" on the part'of the plain- 
tiff Matthews himself and affirmed the trial court's finding that the client 
“should not be penalized by the action of his counsel" who had received notice 
of the contemplated dismissal, but did not attend to it. It was there specifically 
held that "Clause (1) of Rule 60(b) is not,and clause (6) issbroad enough to 
permit relief nee as in this case personal problems of counsel Ee him 


grossly to neglect a diligent client's case" and that "Clause (6) 'vests power 


in courts adequate to enable them to vacate judgments whenever such action is 
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appropriate to accomplish justice’. Klapprott v. United States, 335 U. S. 601, 


614-615 (1949). In re Estate of Cremidas, 14 F.R.D. 15 (D. Alaska 1953)." 


\ JOHN ALEXANDER 
~ Attorney for Defendants 
“~=~..930 Woodward Building 
Washington, D. C. 
(REpublic 7-0525) 


[Filed September 12, 1967] 


ANSWER TO COMPLAINT 
FIRST DEFENSE 

The defendants, Russell Weedon and Wilber F. Weedon, by their 
attorneys, John Alexander and James K. Hughes, admit that the amount of this 
suit is in excess of $3,000.00; admit that the plaintiff was crossing Ninth 
Sone N. W., on the date alleged, and that plaintiff was struck by an auto- 
mobile owned by Wilber F. Weedon and operated by Russell Weedon; defendants 
deny each and every allegation of negligence contained in the complaint; defen- 
dants are without information or belief sufficient to either admit or deny the 
allegations with respect to the plaintiffs’ persona injuries or financial losses; 
the defendants deny each and every other allegation contained in the complaint. 

SECOND DEFENSE 


The defendants deny any negligence on the part of the defendants. 
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THIRD DEFENSE 
The defendants allege that the collision resulted from the negligence, 
| 


or the contributory negligence, of the plaintiff. | 


FOURTH DEFENSE 
The defendants state that the complaint fails to allege al cause of 
action either in law or in fact which would permit the plaintiff to recover of 


these defendants, or either of them. 


RUSSELL WEEDON 


WflstA lee OSs 


* WILBER F, WEEDON 


\JOHN ALEXANDER 
Attorneys for the Defendants 


DISTRICT OF COLUMBIA, SS: 


RUSSELL WEEDON and WILBER F, WEEDON, being first duly sworn on 
=| 
on oath, according to law, deposes and says: That they have read the foregoing 


| 
Answer by them subscribed; and that they verily believe the statements made 


therein to be true. 


RUSSELL WEEDON | 


WILBER F. WEEDON 
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Subscribed va sworn to ee me, 


this (Es day of Le pLethes/, 1967. 
Lf 


ie ClLK nue 


Notary Public, D. C. : 


My Commission Expires: 


y- / f- 2 


Certificate of Mailing 


I hereby certify that a copy of the aforegoing Answer was mailed 


this \~ 2 “7 day of September, 1967, to Norman H. Heller, Esquire, attorney 


for the plaintiff, Suite 509, Wheaton Plaza Office Building, Wheaton, Maryland, 


20902, and to 715 Perpetual Building, Washington, D.C. 


aN (.., SG. 
4 \ John Alexander 


) : 


[Filed September 12, 1967] 
AFFIDAVIT OF WILBER F, WEEDON 


DISTRICT OF COLUMBIA, SS: 
WILBER F. WEEDON, being first duly sworn on oath, according to 

law, deposes and says: That he is the defendant in the above entitled cause; 

that he knew that his brother, Russell Weedon, had arranged for John Alexander, 


. | 
Esquire, to handle the defense of this suit; that he had no knowledge, whatso- 


ever; that any default had been entered in this cause on December 2, 1959, 
: : 
or at any other time or that the case had been set for inquisition of damages, 
| 


/ ~ | 
or that a judgment for default against both defendants had been entered on 
October 5, 1960, for $15,000, or at any other time for any amount, until he 
| 


| ; 
received a notice from his Personnel Office, at the Government Printing Office, 
’ 


where he has been employed for many years, that he must arrange for payment 


of the judgment of $15,000 against him, or be discharged from his position; that 
he attaches to this affidavit as Exhibits A, B and C copies of the papers given — 
him by his Personnel Office on July 20, 1967; and that thereafter he sought 
legal assistance, and on August 16, 1967, he had an appointment with aC.Nn. 


| 
McCants, at the Legal Aid Society of the District of Columbia; that thereafter 
he was advised that this attorney had been able to communicate with John 


Alexander, the attorney of record herein, (who earlier had been out of the city) 5 


| 
and he was advised to make an appointment and see Mr. Alexander; that he 


immediately telephoned Mr. Alexander's office, but was unable to reach him 
x | 3 
until, on August 22, 1967, Mr. Alexander returned his call and reached him at 
| 


affiant's home; that at that time Mr. Alexander instructed him to bring Exhibits 


JA 40 

A, B and C to his office for him to look over; and that Mr. Alexander advised 
him that he could not explain how the default was entered, nor why neither he 
nor affiant had received notice of the inquisition to’ascertain damages, nor of 
the entry of the judgment for default for $15,000 following such inquisition, but 
that Mr. Alexander would take appropriate action to try to have it set aside. 

That your affiant tae at all times beén employed at the Government ~ 
Printing Office, in Washington, D. C., since prior to the filing of this suit, to 
and including the present time; that at the time of the filing of this Complaint 
-your affiant resided at 1948 Third Street, N. W., Nearenent 2, Washington, 
D.C. and has resided there continuously ever since and until the present time. 

That the statement in the letter of Attorney La Padula, purporting to 
act for this plaintiff, dated June 2, 1967, to affiant's employer, Government 
etn Office, that "Despite numerous requests the said individual has refused 
to make arrangements to pay this just debt" is totally false. No request what- 


soever had been made of affiant, and he had no knowledge at all of the judgment. 


WILBER F. WEEDON 


Subscribed and sworn to before me, 
1o 


= e of September, 1967. 


Hy 


a ae D.C. My Commission Expires: 


(-"U- 72> 


| 

| 

[Exhibit to Affidavit of W. F. Weedon] | 
y Saw Offices | 
| 

| 

| 

| 

| 


PASCHAL R. LA PADULA 
603 6T1t STREET, N..W. 
Wasuixctox, D. C. 20001 


* Disraicr 7-1050 
" June 2,7 “1967 


[= 4 is 
. GOVERNMENT PRINTING OFFICE E I L E dD 
Personnel, Department : 
N. Capitol & G Streets, NW ee _ SEP. 12 1967. 
Washington, D. C. #20401. Ss 


ROBERT M. STEARNS, Clerk 


its employed as Prees Worker Cperator 


5 “Re: JOHN GADEN vs 
ath a Ai WILBER F. WEEDON 
C.A. #1752-57 | 

Balance due: $1, §016. 50 


Judgment date: October 5,1960 


i 
} 
| 
| 
| 


Gentlemen: 


This is to inform you of the above indebtedness 
incurred“by an employee of your office. Despite numerous 
requests the said individual has refused to make arrange- 
ments to pay this just debt. Therefore, it would be 
greatly appreciated if you take whatever measures you — 
deem‘ necessary in order” to assist us in satisfying this 
claim. - 


Thank you for your courtesy and cooperation. ~ 


ssa yours, . 


Fig le oe p 
“Paschay 4 adula 


Attorney-at-Law 


{Exhibit to Affidavit of W. F. Weedon] 


IN THE UNITED STATES DISTRICT KO Sos THE DISTRICT OF COLUMBIA 
ee « 
John Gaden 


Plaintiff 


is » Civil Action’ No. 1752-57 
Russeli Weedon : : 
ea FILED 
ee 


eo CHARRY HL HULL, Clerk 


end 
Wilber Weedon 


Defendanta 


ORDER ENTERING JUDGMENT FOR PLAINTIFF 
AFTER INQUISITION AS TO DAMAGES 


Sp This couse having been heard Ex Parte before- this Court on 
inquisition to assess damages against the defendants on the 4th dey of 
‘October, 1960, it beinginoted by the Court that the defendents Rusaeil 
Weeden and Wilber Weedon were in default for having failed to appear fer 


Pretrial Hearing, and upon consideration of the evidence of damages and 


injaries presented, it is by the Court, this J _ dey ef October, 1960, . 


ORDERED, ANJUDGED AND DECKEED, That judgment be entered for the 
pleintiff John Gaden agains the defendants Russell Weedon end Wilber 
Weedon in the sum ef FIFTEEN THOUSAND ($15,000.00) DOLLARS, with interest 


at the rate of 6% per annum and costs of thie suit. 


” utes 


ge e 
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{Exhibit to Affidavit of W. F. Weedon] : 
Personnel Bulletin No. 141 
(Revised April 27, 1967) 


UNITED STATES GOVERNMENT PRINTING OFFICE 


Personnel Division 


—-—To: —- All Employees a 
Subject: Indebtedness ROBERT. M. STEARNS, © : 


The financial affairs of Government Printing Office employees are éssentially their own concern. The Office 


expects its employees to pay their just debts and to maintain a reputation for honoring their financial 
obligations. ' 


Federal, State, and local taxes are a responsibility which every employee should promptly meet in| accord- 
ance with applicable laws, The Office will insist that employees meet their’ tax obligations promptly, 


If an employee has a levy placed against his salary for failure to pay indebtedness for Federal income taxes, 
he will be interviewed and a letter of warning addressed to him. The letter will state that failure to make 
satisfactory arrangements regarding any additional amount owed to the U.S. Government which causes 
another levy to be placed may constitute grounds for removal from the rolls, 


If a complaint is received indicating that an employee has not paid his State or local taxes and the assistance 
of the Office is requested because the employee has failed to make satisfactory arrangements to pay such’ 
taxes, he will be warned in writing to make satisfactory arrangements immediately and that failure to do so : 
~ any constitare case for disminat, The letter of acknowledgment to the tax authorities should contain this 
information. Letters of complaint regarding indebtedness of an employee to a unit of Government (Federal, 
State, or local) will be processed in the same manner asa letter regarding taxes. 
6 Se SES SS 
When an employee finds that he is unable to meet terms of 2 bill which he has incurred, it is his responsibility 
to contact the creditor and attempt to work out arrangements that are mutually satisfactory. 
"A copy of any written complaint from a creditor will be forwarded to the employee concerned along with 
2 statement of the Office policy concerning indebtedness. The creditor will be advised of this action and also 
> furnished a statement of the Office indebtedness policy. : 


; _ When a creditor who holds a legal judgment against an employee requests the assistance of the Office-in 
: . the collection. of the debt, the matter will be brought to the attention’ of the employee by interview and in 
writing. The employee will be required to pay the debt in full and to submit written evidence from the 
creditor that he has done so. The amount of time the employee will be given in which to pay the debt will 
depend upon the employee's circumstances. A minimum of 90 days will be allowed, but in no case ‘will 
time granted exceed 1 calendar year. Failure to comply with instructions may constitute cause for dismissal. 


This Personnel Bulletin applies to both the Central Office and the Field Service Division. 


7: All orders, regulations, and memoranda, or parts thereof which are inconsistent with the foregoing, are 
- hereby rescinded. 


cil <8 


Director of Personnel. 
| 


[Exhibit to Affidavit of W. F. Weedon] 


yee” 
UNITED STATES GOVERNMENT PRINTING 0 5Igé! 


E 
Mr. Wilbert F. Weedon WASHINGTON, BYd. S401 
Main Press Section 3 S C 
July 20, 1967 RNS: 
y Nhe otth 


Dear Mr. Weedon: owes 


We have received a copy of. a legal judgment obtained against you by 
Paschal R. Ia Pacula for John Gaden _______ in the amount of $15.026.50 
plus court costs and interest. : , 


The policy of the Government Printing Office concerning indebtedness is 
outlined in Personnel Bulletin No. 141, (copy attached), which provides in 
part: 
When a creditor who holds a legal judgment against an 
employee requests the assistance of the Office in the 
collection of the debt, the matter will be brought to 
the attention of the employee by interview and in writing. 
The employce will be required to pay. the debt in full and 
to submit written evidence from the creditor that he has 
done so. The amount of time the employee will be given in 
which to pay the debt will depend upon the employee's cir- 
* cumstances. A minimum of 90 days will be allowed, but in 
=no case will the time granted exceed 1 calendar year. 
~ Padlure to comply with instructions may constitute cause 
for dismissal. 


In order to comply with the above stated policy, you are instructed to contact 
this creditor on or before July.31.1967________._ and_ make arrangements to pay 
this bill in full not later than April 22, 1968 . You are to submit a 
written statement to Employee Relations Section within 10 days from receipt 

of this letter, indicating the amount and interval (monthly or bi-weekly) of 

- each payment. If this statement is not submitted, you will be guilty of 
failure to comply with instructions which may also lead to a recommendation 
for separation. : 


In addition, you are directed to submit 4 receipt or a written statement 

from the creditor to Employee Relations Section on or before April 22.1268 
as proof that this debt has been paid in full. 

Failure to pay this debt in full as directed will result in a recommendation 
for your separation from the service of this Office. 


A copy of our reply to Paschal R. La Padula for John Gaden is attached for 
your information. ; 
Sincerely yours, 


Qos (i) [(LAPP2 «1 baal 


Vir; W. Potts 
Chief, Employee Relations Section 


ie 


Keep Freedom in Your Future With U.S. Sanngs Bonds pag 


[Exhibit to Affidavit of W. F. Weedon] 


UNITED STATES GOVERNMENT PRINTING OFFICE 
WASHINGTON, D.C. 20401 


July 20, 1967 | 


low Offices 

Paschal R. Le Padula 
$93 Sth Streot, N. W. 
Vashiagton, D.C. 20001 


Dear Mx. Le Padela 


concerning 
:. Weedon 


& Government Printing Office employee. 


The Government Printing Office expects its employees to make mutually 
Satisfactory arrangements with a creditor for the liquidation of -a| 
just debt. When a legal judgment is presented to this office, the 
employee involved is given from 90 days to 1 year to pay the debt | 
in full or face dismissal. - : i 


e 
arrangements to pay this debt. When arrangements have been made, | 


please inform this office in writing as to the terms of the agreement. 
> | 


Should ..Mz...Weedan.. fail to contact your office by 
Pome (1 3 nc 9 GAs A] - y A » Please inform this office in writing. | 


Sincerely yours, 


Virgil W. Potts 
Chief, Employee Relations Section 
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[Filed September 12, 1967] 
AFFIDAVIT OF RUSSELL WEEDON 


DISTRICT OF COLUMBA, SS: 

RUSSELL WEEDON, being first duly sworn on oath, according to 
‘law, deposes and says: That he is the defendant in the above entitled cause; 
that he arranged for John Alexander, Esquire, to handle the defense of this 
suit; that he had no knowledge whatsoever that any default had been entered in 
this cause on December 2, 1959, or at any other time or that the case had been 
set for inquisition of damages, or that a judgment for default against both 
defendants had been entered on October 5, 1967, for $15,000, or at any other 
time for any amount, until his brother, Wilber F. Weedon, was notified by 


his Personnal Office and contacted him; that at no time did he receive any 


notice of the default, of the inquisition for damages, or of the entry of the 


judgment by default for $15,000 against him. 
That at the time of filing of this complaint your affiant lived at 
734 Quincy Street, N. W., until about four years ago, when he moved to his 


present address at 1205 You Street, N. W., Apt. 2, Washington, D.C. 


~, 
~ “ y i fe “ 
: abone- 


- > : 
ee to vl -“ 


"RUSSELL WEEDON 


Subscribed and sworn to before me, 
—T, —_—_—. 
this ay ot Lig lindas 1967. 


t 


My Commission Expires: 


¢-(U-]e 
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[Filed September 12, 1967] 


AFFIDAVIT OF JOHN ALEXANDER 


DISTRICT OF COLUMBIA, SS: 


JOHN ALEXANDER, being first duly sworn on oath, according to law, 


deposes and says: That he is the attorney of record herein for the defendants; 
that he received notice of the pre-trial of this case scheduled fot 11:00 o'clock 
| 
A.M., October 22, 1959, before Judge Holtzoff; and noted the same in both of . 
his office calendar books; that apparently the pre-trial was not reached during 
the morning as scheduled, and set over until 2:00 o'clock P.M. of that after- 
noon; that affiant then arranged for James K. Sion. Esquire, to handle the 
pre-trial at that time because affiant had to appear in the pre-trial of another 
case, Williams v. Kendrick, which was scheduled for 2:00 P.M. that same 
afternoon before Judge Smith of the Municipal Court of the District of Columbia 
(a case in which Mr. Hiches was also co-counsel). Your affiant had prepared 
a pre-trial statement in this case and it is still in the file jacket lof counsel. 
The jacket also bears’a note, in affiant's handwriting, that Mr. Hughes tele- 
phoned at 4:00 P.M. that he had just finished the pre-trial in this case. The 


file jacket of counsel also bears-a handwritten notation against one end "Nov. 
| 


16th Pretrial". The desk calendars of affiant, however, show that he was 


notified in some way that the pre-trial in this case was again set for 11:30 
o'clock A.M. December 2, 1959. Affiant can give no reason or chet whatso- 
ever for not attending that pre-trial as scheduled. Affiant was inthe city 
(having returned from an European trip lasting from October 25, 1959 to 
Tuesday, November 17, 1959), and had no conflicting eeoemene of any kind 


on December 2, 1959, 
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That on June 23, 1960, affiant had his secretary telephone the 
civil docket clerk and copy the last entry in the Court's docket of this case. 
She typed a note, which still appears in affiant's file, stating in part: "Last 
entry a this case: December 3, 1959. Order noting: default against defendants 
in (sic) directing assignment commissioner to set case for hearing to determine 
amount of damages". Affiant immediately went to the courthouse, pulled the 
court file, and in his own handwriting copied the order of December 3, 1959, 
on the back of the secretary's memo. There is nothing to indicate that affiant 
ever did anything more about it, nor to explain why he did nothing to set aside 
the default. k 

In retrospect, affiant can only say that he must have assumed that 
Mr. Hughes had this file and was going to attend to the pre-trial; that at some. 
time thereafter affiant received the file folder back, and that this file was 
placed improperly in a file drawer of closed cases (segregated from other closed 
cases in a separate file drawer marked "fees due"); that this file folder re- 


mained "lost" in that file drawer, and was not thereafter "inventoried" monthly 


with all other pending. cases in the office nor carried thereafter on the "status ‘ 


sheet" prepared each month of such pending cases after making an inventory 
of all pending files in the office. 
At no time did your affiant receive any notice from the court nor 


from counsel for the plaintiff of the entry of the order entering the default in 


this case on December 3, 1959, of the setting of this case on October 4, 1960, 
for an inquisition as to damages, or of the judgment by default entered against 


these defendants for $15,000 with interest and costs on October 5, 1960. 
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i “ 
That on Wednesday, August 16, 1967, Mrs. Schooley , one of 


| 
affiant's secretaries, received a telephone call from an attorney at the local 


Legal Aid Society concerning this case. At that time affiant was in New York 


City attending a Practicing Law Institute. Upon inquiry as to whether she knew 


if I had represented a Mr. Weedon, she checked the card index, and inquired 


of the other secretary, Mrs. Barksdale, who informed her that she had just that 
day or the previous day "stripped" the Weedon file to send it to dead storage. 
Mrs. Barksdale immediately located the file folder and gave it to Mrs. Schooley, 
who gave the Legal Aid attorney all the information that she could from the file. 
He thanked her and told her he would call and check when affiant returned to 
the city. That on Friday, August 18, 1967, affiant received a telephone call 
from a party whose name he understood to be Mr. McKee, of the Legal Aid 
Society, who said that a Mr. Weedon was there; that Mr. Weedon hed just 
learned cherie a panomens had pean entered against him for $15, eae and was in- 
quiring what he could do about it; that affiant checked’ his records and with his 
staff, and immediately informed him of the true facts and asked that he have 
Mr. Weedon contact affiant. | | 
On Monday, August 21, 1967, affiant received a message from his 
answering service that on the previous Saturday, Mr. Weedon had attempted to 
reach affiant and had left his telephone number. That affiant thereupon returned 


the telephone call, was informed by Mrs. Weedon that her husband was not in 

: 5 ; | 
and left word for Mr. Weedon to again call affiant. The following morning on 
August 22, 1967, affiant telephoned Mr. Wilber F. Weedon, who informed him 


that he had received some papers at his work at the Government Printing Office, 
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that a judgment had been taken against him. He agreed to bring the papers he 
had received from his Personnel Office to affiant's office the same day, August 
-22, 1967, and leave them with the secretary as affiant had to be in Court. .Mr. 
Weedon did this. Affiant thereupon immediately began an investigation to 
ascertain what had happened, and, if possible, how it had happened. On 
August 21, 1967, he had meviewed the court file in this case. BECS he thereafter 
contacted Mr. Hughes, who fafonmea him that he had absolutely no recollection 
whatsoever of the matter or any records about it. Affiant then instituted a 
detailed search for old "status sheets", desk calendar books, ledger cards, 
and the possibility of any misfiled documents, in the files in the Washington 
office, the Maryland office, and in dead storage at his home. That after many 
days of searching he became satisfied that he had located the only records that 
ihe had had on this case, and thereupon began preparation of the motion to 
vacate this judgment by default, supporting affidavits, and the research for the 
legal authorities to support the same. g 


That your affiant is solely responsible for the failure of the defendants - 


to appear at pre-trial, with the result that the default thereafter was entered. 


That in January, 1960, your affiant first employed Mrs. Barksdale as a’ stenogra- 
pher, and a week or so thereafter, employed a new secretary, a Mrs. Sharon 
Rice, who remained in his employ only three or four months, and about the first 
of February 1960 first employed a young attorney, Walter W. Johnson, Jr.; that 
affiant can only reconstruct from talking with Mrs. Barksdale and Mr. Johnson, 


both of them saying they remember the Weedon case only as a "fee due" matter, 


JA 51 


the file of which they saw only in the "fees due" file drawer. That your affiant 


is unable to locate Mrs. Sharon Rice, to ascertain what memory, if any, she might 


have about the matter. That despite the fact that affiant always believed that he 


| 
had a fool-proof system in his office by reason of the monthly inventory of files, 


the monthly preparation of the "status sheet", in this case the file was treated 


solely as a "fees due" folder by his employees, and thereby become "lost" in 


affiant's office. 


JOHN ALEXANDER 


Subscribed f* sworn to before me, 


this el! Y day of Ape Pinch, 1967. 
Wy bret La~P 


Notary Public, D. C. 


My Commission Expires: 


Y-1U-7vr 


[Filed September 19, 1967] 


IN OPPOSITION TO MOTION TO VACATE JUDGMENT 
OF OCTOBER 5, 1960, ETC. | 


Plaintiff, through counsel, opposes defendants’ Motion to Vacate 
Judgment and for reasons states: 


1. That proper’ notice of the pre-trial was sent to defendants * 


attorney by the Assignment Office as is evident by the filing of defendants ' 


Pre-Trial Statement. 

2. The notice having been sent by the Court and the Rules setting 
‘out the consequences for failure to appear are sufficient to satisfy the 
requirements of Rule 55 (b)(2) of the Federal Rules of Civil Procedure. 

3. The affidavit of John Alexander, Esq., attorney for defendants , 
clearly states where the fault lies and plaintiff should not be penalized for 
the failure of defendants’ attorney to comply with the Rules. ; 

kh, Plaintiff's attorney has no sndependent recollection of the eventis 

“at the scheduled Pre-Trial hearings before the Court, but the Court Reporter's 
notes may contein a clue'as to whether or not phone calls were made to 
defendants’ attorney. 


Wherefore, plaintiff prays that defendants" Motion be dented. 


Viortwan kU Mle lh Ua 


Norzan H. Seller 
ttorney for Plaintiiz 
509 Wheaton Plaza Office Building 
Wheaton, Marylend 20902 
949-4033 
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CERTIFICATE OF SERVICE 
| 
I hereby certify that a copy of the foregoing Opposition vas mailed, 
postage prepaid, on this 18th day of September, 1967, to John Alexander, 
Esquire, Attorney for the Defendants, 530 Woodward Building, Washington, D.C. 


Vie thie 


Norman H. Heller 
Attorney for Plaintiff 


20005. 


united States District Court F ! 
for the Bistrict of Columbia fe 


18th day of september 


(ON pa CO Secs 


2 ohn Gaden — 


- : m Civil Sa 
va cic Action No. Reet 


__.2ussell Weedon, et al. | 
5 ; 
| 


The Clerk of said Court will note & ‘change of a efdress for plaintiff's 


SAREE New address is 509 Wheaton Eaaze Building, Wheaton, Maryland 20902.” 


a Weeeeeermnnenancanasescceeeseens 28 eA Hee ee ee en enna naan nanan Sees se wnerennn ana meenseccesess 


5 “Telephone 949-4033. ; | 
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To John Alexander, Esq. 
Attorney for Defendants 
530 Woodward Building 


Washington, D.C. 20005 
weet Address _209 Wheaton Plaza Build 
Wosaton, eT OS nr 


Attorney for ed ent ene 
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Washington, D. C. 
September 29, 1967 
The above-entitled cause came on for hearing before the Hon- 
orable Edward M. Curran, Chief Judge, United States District Court 
for the District of Columbia. 
Appearances: 
For the Plaintiff; Norman H. Heller, Esq. 
For the Defendants: John Alexander, Esq. 


[2] PROCEEDINGS 


THE DEPUTY CLERK: John Gaden vs. Ruseel Weedon, et al., 
Civil Action 1752-57. 

MR. ALEXANDER: Good morning, Your Honor. If Your Honor 
pleases, I am the attorney for the two Weedons, who are brothers, 
who are the defendants in this case. I find myself, or have found 
myself in a most embarrassing personal situation for counsel. I 
was retained by the Weedon gentlemen to represent them in this 
case. I filed an answer in their behalf. I handled the case, which 
was set originally for pretrial, and I prepared a pretrial statement 
in behalf of the defendants to be filed with the court at pretrial. I 
served a copy by mail upon Mr. Heller who represents the plaintiff, 
and on the day of the pretrial arranged with co-counsel, Mr. Hughes, 
to appear the pretrial and file a pretrial statement while I attended 
a pretrial in another case in which he was also co-counsel. The 
case was not pretried that day and apparently was continued, appar- 
ently continued twice. In any event, it was continued until December 
the 2nd, 1959. It appears on my date books that I was notified of that 
date. Lhadino conflicting assignments, and for reasons I am totally 


unable to explain I did not appear at that pretrial. Counsel for the 
plaintiff, Mr. Heller, did. A default was entered agains t [3] both de- 
fendants, an order signed by the Court the following day- 
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Some ten months later on October 4th, 1960, Your Honor held 
an inquisition as to damages in the case, and a judgment on the de- 
" fault was entered for $15,000. Nothing was done thereafter until in 
August, I believe it was, possibly late July of this year, an attorney 
who is not of record in this case, a Mr. La Padula, sent a form let- 
ter to the Government Printing Office where both of these defendants | 
are employed, calling attention of the Personnel Office that a judg- 
ment had been entered against one of them. The Personnel Officer 
then followed the usual procedure and he sent notices — he had Wil- 


bert in to confer and delivered notices to him of the personnel regu- 


lations of the Government Printing Office that he must pay his just 
debts or he would be discharged. 

At that point — and these notices or copies of them have been 
filed with the affidavits — they are of record in the case according 
to the motion — at that point each of these two defendants, for the 
very first time, had the only notice and the first notice they had ever 
received that any default by me had occurred or any default had been 
entered in this case against them. They immediately went to Legal 
Aid and Legal Aid phoned my office. Iwas in New York [4] for three | 
days at that time and got the message when I returned and contacted 
them immediately and ascertained the matter, located my closed 
files, which by error in my office a clerk had stripped, and sent to 
dead storage, and immediately tried to ascertain what the facts were, 
and as soon as I felt I reasonably had discovered all that I could to 
reconstruct as a matter of certainty, I prepared this motion and the 
appropriate affidavits which have been filed. There are affidavits by | 
myself and by both of the defendants in the case. 

Now, if Your Honor pleases, for the first time in some twenty- 
seven or twenty-eight years I find myself in this position where a 
client's interest has suffered by reason of my default and my default 
alone. 
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The motion before Your Honor this morning is to vacate the 
judgment of October 5th, 1960, entered by yourself, and to vacate 
the default which preceded it. The basis for the motion as set forth 
in the motion papers is that the default is solely that of counsel and 
cannot be attributed under the case law, as I read it, to either of 
the defendants, that the entry of the judgment of October 5, 1960, 
was entered contrary to the positive and mandatory provisions of 
Rule 55(b)(2) of the Federal Rules of Civil Procedure in that coun- 
sel for the plaintiff failed to give a three-day written notice of the 
[5] application for judgment, which is, as I read it, not discretionary. 
The rule uses the word "shall", and his opposition to this motion 
does not deny that or claim that any such notice was given. 

If Your Honor please, secondly, the motion papers set forth that 
the Court has the power, still has the jurisdiction under Rule 60(b) 
of the Federal Rules of Civil Procedure to relieve a party, or its 
legal representative, from a final judgment for "any other reason 
justifying relief from the operation of the judgment." 

Now, if Your Honor pleases, I have set forth the cases. One 
case is as recent as — from our United States Circuit Court of Ap- 
peals for this' Circuit — it is the case of Zaroff v. Holmes. Itis a 
May 18, 1967 decision, not yet reported, which arose as to contruc- 
tion of Local Rule 12 which deals specifically with the entry of a de- 
fault upon the apparent failure of a party to appear at pretrial, and 
Local Rule 14(c) provides when there is no response by a party, his 
adversary may have judgment but in accordance with Federal Rules 
of Civil Procedure 55(b), subsection (2). Again, this is the subsec- 
tion that requires the three-day written notice to the party or his 
attorney of record if he has appeared and answered in the case. 

Now, if Your [6] Honor pleases, there is also cited the case of 
Link v. Wabash, 370 U.S. 625, which is a 1962 decision of the Su- 
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preme Court of the United States. Again there the action was dis- 
missed because of the failure of counsel for the plaintiff to appear 
at pretrial, and in affirming, the Supreme Court there specifically 
avoided, as they said, deciding the question "whether un-explained 
absence from a pretrial conference would alone justify a dismissal 
with prejudice if the record showed no other evidence of dilatoriness | 
on the part of the plaintiff." In that case plainly there had been many | 
other acts of a dilatory nature. 

There are other cases cited. In Meeker v. Rizley, a Tenth Cir- 
cuit case, 1963, where that court held it an abuse of discretion for 
the district court to dismiss with prejudice because of a failure to 
appear at a pretrial conference. And one quotation fromit: "Trials 


on the merits are favored, and the decisions involved in the applica- 
tion of Rule 41(b) can determine whether a litigant will have his day 


in court." 

I have also cited the case of L. P. Steuart, Inc. v. Matthews, re- 
ported in 117 U.S. App. D.C. in this circuit. Certiorari was denied 
by the Supreme Court, 379 U.S. 824, a 1964 case, in which it was 
specifically held that the court had jurisdiction to grant relief under 
Rule 60(b). 60(6) was [7] applicable even though more than one year 
had expired. That case involved more than two years, if Your Honor 
pleases. 

Now, if Your Honor please, I would ask Your Honor to consider 
the motion and consider the fact that none of the alle gations of the 
affidavits are controverted by the plaintiff's response to it, and set 
aside the judgment in order that these gentlemen may have their 
day in court, and that this matter may be decided on the merits. 

MR. HELLER: If the Court please, Norman Heller — I rep- 
resent the plaintiff. I don't controvert Mr. Alexander's statement 
that it was all his fault. I mean, I agree with that. The plaintiff 
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certainly has'done nothing that could be blamed on him or me, his 
attorney. I don't remember coming to the pretrials. I know that it 
is unusual upon either event it would be requested that I make a 
phone call to the defendants' attorney or the Pretrial Examiner 
would do it. I don't remember it being done, and the same thing 

at the time the default was entered. 

I didn't do anything about the judgment because the persons, the 
defendants work for the government. The rule says we can't attach 
their salary, and I just let it sit there. I don't think that there are 


grounds for default. The rule is clearly stated in the pretrial in- 
structions, which were in [8] effect, if counsel for defendant fails 
to appear — and this is Section 6(2), I believe — if counsel for 
defendant fails to appear at the time set for pretrial hearing before 
the Pretrial Examiner, the Examiner will enter his default. That 


was done. I don't know what the transcript might reveal insofar as 
any representations I may have made or I did make. I will ask the 
Court to deny the motion. 

THE COURT: I will let you know. 

(Whereupon, at 11:15 a.m. the hearing in the above-entitled 


cause was completed.) 
** * 
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[Filed November 17, 1967] ORDER | 


Upon consideration of the _“otion of the defendants 


| 
to vacate Judsment of October 5, 1959 


filed herein, Sentember 12, 1957 it is this 17th 
day of _November dg 19 67g, 


ORDERED that the notion be and t 


same hereby is denied. 


Edward H. Curran, C.J. 
Se 


: PRESIDING JUDGE 


[Filed January 24, 1968] 


i ‘ — ee 
| ws MOTION TO VACATE ORDER OF NOVEMBER 17, 1967 


1 : 
Now come the defendants by their attorney, John Alexander, and 
es 
o 


| . 
a.” move the Court to enter an order herein vacating or striking the order entered in , 
ys : 
<a 


Pd this cause on November 17, 1967, by the Clerk, and for ground thereof shows 
3S : 
$ : 


7 


to the Court: : i: | 
1. There is no authority in law for the Clerk to enter this type of 
: | : 
order in this cause. Neither Rule 77, F.R.C.P., nor Local Civil Rule 10 of this 


Court authorize or permit the Clerk to enter such an order. 
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2. A proper order on the Court's ruling must be entered herein by the 
Court itself. 

3. Further, no notice whatsoever was given by the Clerk of the order 
of November 17, 1967, to\either counsel for the defendants, nor to counsel for : 
the plaintiff. This is of special importance where, as here, the matter has been 
under “advisement" by me Court for some time, in contrast to an oral ruling 
having been made by the Court in the presence of counsel. Also, where, as 
here, the issue under advisement by the Court was the question of the validity 


of a judgment entered upon an ex parte hearing, without notice to the defendants 


or their counsel. 


4. This order'should be vacated and a proper order entered. 


JOHN ALEXANDER 
Attorney for the Defendants 
Certificate of Mailing 
I hereby certify that a copy of the foregoing Motion with attached 
Points and Authorities and Affidavits was mailed this. Lf Aes of January, 
1968, to Norman H. Heller, Esquire, Attorney for the Plaintiff , 509 Wheaton 


Plaza Building, Wheaton, Maryland. 20902 


Oe jee 


/ i John Alexander 


[Filed January 24, 1968] 
POINTS AND AUTHORITIES IN SUPPORT OF 


DEFENDANTS' MOTION TO VACATE ORDER OF NOVEMBER 1 7, 1967 
| 


1. There is no authority for the Clerk to enter an order of the type 
| : 


entered on November 17, 1967 in this cause. 


| 

| 
Rule 77, of the F.R.C.P., subsection (c), refers to certain 

motions and applications which “are grantable of course by the clerk". They 

| 

i 

are specified as being: | 


“All motions and applications in the clerk's office 
for issuing mesne process, 


"for issuing final process to enforce and execute 


judgments, 
| 


"for entering defaults or judgments by default, 

ls 

“and for other proceedings which do not require 
allowance or order of the court. " 


This type of motion, which was fully argued by the parties before the Court, 


taken under advisement by the Court, and is not grantable by the clerk, clearly 


requires allowance or order by the court. ° 
Rule 10, of the Local Civil Rules of this Court, specifies the types 


of orders which the Clerk is authorized to grant and enter. They arel limited to 


orders: 
| 


"(1) TO ENTEND TIME TO PLEAD, ETC, (on consent). 


"(2) TO SUBSTITUTE ATTORNEYS. (on consent) . 


"(3) TO APPROVE BONDS, ETC. 
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"(4), IF GRANTABLE UNDER FEDERAL RULES OR STATUTE. 
: Any other orders grantable of course by the Clerk 
under the provisions of the Federal Rules of Civil 
Procedure or any statute." 


Clearly, this is not an order grantable "of course by the Clerk", nor is it an 


order of any Of the other three types specified. 

2. No notice of the ruling by the Court, nor of the entry of the order 

“by the Clerk, was given to counsel for either the defendants, nor the plaintiff. 

(See affidavit of John Alexander, Esq., and affidavit of Albert D. Brault, Esq., 
filed herein). 

3. Rule 60 (b), F.R.C.P., provides for relieving a party, or his 
legal representative, from a final judgment Beceuee: ‘ | 

" — - (4) the judgment is void; - - (6) any other reason . 
justifying relief from the operation of the judgment". 

4, The consistent failure to give notice to the defendants in this 
cause, of the date set for the inquisition to determine damages, of the waiver 
or withdrawal of the jury trial demand at such Pomctonk of the Court's ruling 
on the motion filed September 12, 1967 and argued in open court September 29, 
1967, and of the entry of a form order thereon in this cause by the Clerk on 
November 17, 1967, constitutes a denial of due process under the due process 
clause of the 5th and 14th Amendments of the Constitution of the United States, 
and a denial of "equal protection” of the law under the “equal protection of the 


laws" clause of the 14th Amendment of the Constitution of the United States. 
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5. Simple fairness requires, at the least, that the order by the 


clerk be vacated, and an order by the Court be entered in this matter. 


LS Bee Ce ee 


JOHN ALEXANDER | 
ttorney for Defendants 


(Filed January 24, 1968] 


AFFIDAVIT OF JOHN ALEXANDER 


DISTRICT OF COLUMBIA, SS: 


| JOHN ALEXANDER, being first duly sworn On oath, sccerding to law, 
deposes and says: That he is the attorney of record herein for the detonate: 
that following the argument of the defendants' Motion To Vacate fodoment of 
October 5, 1960, Etc., on September 29, 1967 by both counsel, the matter was 
taken under advisement by Chief Judge Curran, with the statement that he would 
let counsel know of his decision; that since then your affiant has héard nothing 
whatsoever from the court and has not received any post card notice nor any 
copy of an order or any other notice of a ruling in the matter; that on January 19, 
1968, while reviewing an inventory of cases Pending in his office, he noted the 


lack of action in ‘iis matter for two and one-half months and telephoned the 
| 

- | 

Civil clerk's office of this Court and inquired of the last entry in the docket in 


this case; that he was then advised that an order had been entered on November 
= | 
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17, 1967, denying the defendants’ motion; that he immediately went to the 
courthouse and obtained certified copies of the docket entries herein and of the 


order of November 17, 1967, and learned that the order had been entered by the 


Clerk of the Court, acting through Mr. Denis L. Murray, Deputy Clerk; that 
upon inquiry affiant was informed that Mr. Murray was in a courtroom, but ~ 
word was left for him to call affiant when he returned to the clerk's office; and 
that Mr. Murray did so, stating that he remembered the case very well, Bains 
a law student he had read the pleadings, that he noticed the small "(n)" in the 
lower left hand corner, which was his mark noting that notices had been sent 
to counsel on each side,’ but that he had no actual recollection of having sent 
the notices to counsel, or of not having sent them, but believed that he prob- 


ably had sent post card notices. 


JOHN ALEXANDER 


Subscribed and sworn to before me, 


; c 
this xu day of January, 1968. 


s 


tb yp MA th WB 


Notary Public, D. C. 


My Commission Expires: 


¢g-(l-Dv 
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[Filed January 24, 1968] 
AFFIDAVIT OF ALBERT D. BRAULT 


DISTRICT OF COLUMBIA, SS: 


ALBERT D. BRAULT, being first duly sworn on oath, according to law, 


deposes and says: That he is a Member of the Bar of this Court, and is person- 
ally well acquainted with counsel for both the plaintiff and the defendants), and 
has been following this case with interest; that on Thursday, January 18, 1968, 
he was in the courthouse in Rockville, Md., and encountered and chatted with 
Norman H. Heller, Esquire, attorney herein for the plaintiff; that Mr. Heller 
then indicated to affiant that he had had no notice of any ruling by Chief Judge 
Curran on the motion by the defendants to vacate the judgment herein; that on 
Friday, January 19, 1968, he telephoned Mr. Heller and asked him scectcany 
whether Chief Judge Curran had ruled on the said motion and was told again by 
Mr. Heller that the Court had not ruled, and upon asking Mr. Heller specifically 
if.he had received any notice of any ruling from the Cot, Mr. Heller stated to 
affiant that he had not received any notice, and that the motion was still “under 
| 


advisement". hone aan 
a a 

ELLA Le. Ge weedy 

Subscribed and sworn to before me, ALBERT D.~BRAULT 


this 7# -day of January, 1968. 


yy ae 4 Mt ad 
Notary Public, D. C. 


My Commission Expires: 


Mir Comeunive Expucs june b+, 1971 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,827 


RUSSELL WEEDON 
and 
WILBERT F. WEEDON, 


Appellants, 
v. 


JOHN GADEN, 
Appellee. 


APPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


ISSUE PRESENTED 


Can a judgment be permitted to stand based upon a default and 
| 
an ex-parte inquisition as to damages, where 


| 

1. Defendants’ motion to vacate the default and judgment was 
argued, taken under advisement, and denied by a mimeo- 
graphed order signed by a Deputy Clerk, and the record estab- 


lished that no copy or notice thereof was served upon the 
defendants nor the plaintiff? 


. A copy of the order entering judgment against them was not 
served upon the defendants nor their counsel, nor notice given 
of its entry. 


_No notice of, nor opportunity to participate in, the inquisi- 
tion as to damages was given to defendants nor to their coun- 
sel. 

. A copy of the order entering the default was not served upon 
the defendants nor their counsel, nor notice given of its entry. 


. Notice of the application for the default was not given by 
plaintiff, as required by Rule 55(b)(2), F.R.C.P. 


.The sole default was the failure of defendants’ counsel to 
attend a pretrial hearing, and there has been no other dila- 
tory action by counsel, and none at all by the actual defend- 
ants. 


(Note: This case has not been before this Court at any prior 
time). 


JURISDICTIONAL STATEMENT 


This is an appeal from a fiat order of the United States District 
Court denying the Appellants’ motion to vacate an order entered 
herein by the Clerk of the trial court on November 17, 1967. Juris- 
diction of the District Court was based upon the statute now known 
as Title 11, Section 521, District of Columbia Code, 1967 Edition. 
Jurisdiction of this Court is by virtue of Title 28, Section 1291, of 
the United states Code. 


STATEMENT OF THE CASE 


The immediate question here involved is whether a deputy clerk 
of the trial court below may, in the name of the clerk, enter an order 
(JA 59) on the merits in a case, which has been argued to the Court 
and taken under advisement. 

| 


On July 16, 1957 the appellee (plaintiff below) had filed suit | 
(JA 3) against both appellants (defendants below) for damages for | 
personal injuries, alleging that he had been injured by reason of the | 
defendants’ car (owned by one and driven by the other) negligently’ 
striking him, as a pedestrian. On August 23, 1957 the defendants _ 
filed their answer (JA 9), denying any liability, and the cause was | 
“calendared” for trial. On April 6, 1959 an order (JA 16) was entered 
placing the cause on the “ready calendar” of the trial court. 


On December 3, 1959 the cause was set for a hearing or con- | 
ference before the pretrial examiner of the trial court. Because of | 
the failure of counsel for the defendants to appear, the case was 
referred to the pretrial judge of the trial court, who entered an order 
(JA 19) noting the default of the defendants and directing that the 
cause be set for hearing to determine the amount of damages. 


It is not disputed that no attempt was made at this time or any 
subsequent time to reach counsel for the defendants by telephone 
or otherwise either as a matter of “courtesy” or as a matter of 
“notice” to comply with due process. | 


The inquisition of damages by the trial court was had on Octo- 
ber 4, 1960 (Transcript, JA 21), and the next day an order (JA 30) | 
was entered entering judgment for the plaintiff in the sum of | 
$15,000.00 with interest and costs. It is undisputed that no notice | | 
of this hearing or of the entry of this order for judgment was given 
to either of the defendants, nor to their counsel. 


It is also undisputed that neither the plaintiff nor his attorney 
served either of the defendants nor their attorney with the written 
notice of the application for judgment at least three days prior to 
the hearing on such application, as required by the provisions of Rule 
55(b)(2), of the Federal Rules of Civil Procedure. 


On August 16, 1967 defendants’ attorney of record received 

the first word that a judgment had been entered on October 5, 1960 
against his clients. Promptly, thereafter, on September 12, 1967, a 
motion (JA 30) in behalf of the defendants was filed to vacate the 
judgment entered’ on October 5, 1960 and the entry of the default 
on December 2, 1959. This was supported by affidavits (JA 39-51) by 
each of the defendants and of their counsel, a memorandum of points 
and authorities, and a proposed “Answer to Complaint,” (JA 36) 
executed by each of the defendants under oath. 


On September 19, 1967 the plaintiff filed his opposition (JA 
52) to this motion, relying upon Rule 55(b)(2), F.R.C.P., and assert- 
ing that plaintiffs attorney had no independent recollection of the 
events concerning the scheduled pretrial hearing. 


On September 29, 1967 the motion to vacate was argued on the 
merits, and taken under advisement by Chief Judge Curran. (JA 54) 


On November 17, 1967, a mimeographed form order (JA 59) 


was entered in this cause, over the signature of a deputy clerk of the 
trial court, denying the defendants’ motion of September 29, 1967 
to vacate the entry of the default of December 2, 1959 and the entry 
of the judgment of October 5, 1960. 


It is undisputed that no notice of this order by the clerk was 
given to counsel for either of the parties. (See Affidavits, JA 63 & 65). 


On January 19, 1968 defendants’ counsel made a routine check 
of the docket entries in this cause in the court below, and learned 
of the entry of the form order by the clerk on November 17, 1967. 


On January 24, 1968 defendants’ counsel filed a motion (JA 
59) to vacate this mimeographed form order entered by the deputy 
clerk, asserting the lack of authority of the clerk to enter such an 
order, the necessity of the Court to enter an appropriate order, and 
the repeated instances of lack of notice to counsel or the parties, and) 
its especial importance where a matter had been taken under advise- 
ment by the Court. This was supported by affidavits (JA 63-65) 
alleging that neither counsel for the plaintiff nor for the defendants 
had been given any notice of the entry of the order by the clerk. | 
Defendants filed a motions card requesting that the motion be set | 


for oral hearing. (See Docket Entries, JA 2). 


No opposition whatever was filed to defendants’ motion of Jan- 
uary 24, 1968 and without hearing on February 13, 1968, Chief 
Judge Curran endorsed a fiat on the motion “Denied, Curran J.” and 
sent the motion (JA 59) to the clerk’s office to be entered. 


The defendants filed their timely Notice of Appeal (JA 66) 
herein on March 18, 1968. Thereafter, the record on appeal was 
docketed in this Court on April 15, 1968. 


RULES INVOLVED 


The relevant parts of the rules of practice here involved are 
lengthy and are set out in the Appendix. 


STATEMENT OF POINTS ON 
WHICH APPELLANTS RELY 
ON THIS APPEAL 


1. It was error for the trial court to decline to vacate the unau- 
thorized mimeographed order signed only by a deputy clerk of the 
court, which denied a motion to vacate an order entering a default 
against the appellants (defendants below) and to vacate a judgment) 


against them for $15,000.00 where the motion to vacate had been 
argued in open court, taken under advisement, and the record clearly 
established that no notice of the ruling nor of the entry of the order 
by the clerk had been given to counsel for either party. 


2. It was error for the trial court to fail to give defendants or 
their counsel notice of the entry of the order for final judgment 
against them, and to fail to require counsel for appellee to serve a 
copy of such order or judgment. 


3. It was error for the trial court to fail to give defendants or 
their counsel notice of the inquisition or hearing as to damages, and 
an opportunity to be present and participate in such hearing. 


4. It was error for the trial court to fail to give defendants or 
their counsel notice of the entry of the order entering their “default” 
in the cause, and to fail to require plaintiff's counsel to serve a copy 
of such order upon them. 


5. It was error for the trial court to enter an order entering a 
“default” against the defendants, where the plaintiff had failed to 
give the notice to the defendants of the application for such default, 
as affirmatively required by Rule 55(b)(2), of the Federal Rules of 
Civil Procedure. 


6. It was error for the trial court to enter an order entering a 
“default” against the defendants, where the sole default was the fail- 
ure of defendants’ trial counsel to attend a pretrial hearing, and there 
had been no other dilatory action by counsel, and none at all by the 
actual defendants. 


SUMMARY OF ARGUMENT 


| 

In this case the appellants (defendants below) have been deprived 

of notice, and therefore of due process, at every step since the serv-| 
ice of the complaint and summons, and the notice of the pretrial | 
conference with the pretrial examiner. 


Here it is conceded that defendants’ trial counsel, by some inad 
vertence, failed to attend the pretrial conference with the examiner 
(which this Court should judicially notice was on the very first day 
of the operation of the examiner’s office). No notice whatsoever 
was given to the defendants personally, nor to their trial counsel, of 


the application for or entry of the order entering their “default,” of 
the setting of this cause for an inquisition as to the amount of dam- 
ages, nor of the final judgment in this cause. No opportunity was | 
given the defendants nor their counsel to cross-examine the witnesses 


presented by plaintiff, to argue the weight of the evidence, nor to 


argue the applicable law to the trial court, let alone to present any 
contrary evidence if appropriate. 


After seven years of quiet waiting, plaintiff's counsel took his 
first action to try to collect the judgment, and defendants for the 
first time learned of its existence. They promptly moved to vacate 
the judgment and the default, which the trial court erroneously denied. 


ARGUMENT 
I. 
The Case on Its Merits 


In this case below, both the order (JA 20) entering the default 
against the defendants, and the hearing (Transcript, JA 21) on dam- | 
ages and resulting judgment order (JA 30), were entered without any 
notice whatsoever to the appellants, or to their counsel. The only | 
act of dilatoriness of defendants’ trial counsel was counsel’s failure 


to attend the pretrial conference. The defendants, themselves, have 
not been guilty of any act of omission or delay whatsoever. Due 
process of law, and simple fairness, demand that they have their Day 
in Court. 


The first notice either of the defendants had of the entry of 
the default and judgment against them was their receipt of a notice 
dated July 20, 1957 from the Personnel Office of their employer, 
Government Printing Office, (JA 44) notifying them on June 2, 1957 
an attorney had written asking the employer’s assistance in collect- 
ing the judgment of October 5, 1960. They immediately sought 
assistance from the Legal Aid Society of the District of Columbia, 
which contacted their trial counsel on August 16, 1967. This was 
the first actual notice their trial counsel had of the entry of a judg- 
ment in the case. 


An investigation was begun immediately, and a search made, 


for old files and records, by trial counsel. On September 12, 1967 
defendants’ motion (JA 30) to vacate the entry of the default, and 
of the judgment against them, was filed. This was supported by the 
several affidavits (JA 39-47) and memorandum of points and author- 
ities, together with several exhibits. 


The defendants relied below, as they do here, primarily upon 
two decisions of this Court, in support of their right to have the 
default and judgment vacated, and to have their Day in Court. 


This Court, in Zaroff v. Holmes, 127 U.S. App. D.C. 1, 379 
F.2d 875 (decided May 18, 1967), passed upon the identical prob- 
lem, except there it involved the failure of the attorney for the plain- 
tiff (rather than ‘for defendants, as here) “to respond to notice of a 
pretrial hearing.” There it was undisputed that no blame of any kind 
attached to the appellant (plaintiff) for the failure of his counsel to 
properly prosecute the action, resulting in its dismissal for want of 


prosecution. There, as here, the appellant “knew nothing of a pre- 
trial conference, nor of the dismissal order.” In this case, Judge Bur- 
ger, concurring, said “Trials on the merits are favored, and the deci- 
sions involved in the application of Rule 41(b) can determine whether 
a litigant will have his day in court.” This Court reversed. 


In Barber v. Turberville, 94 U.S. App. D.C. 335, 218 F.2d 34, 
(1954) this Court held “In our opinion Rules 55(c) and 60(b) should 
be given a liberal construction.” This Court also observed in that 
decision “That the defendant personally was not negligent in the; 
protection of her interests seems clear from the facts recited. In 
situations such as are here disclosed, the courts have been reluctant 
to attribute to the parties the errors of their legal representatives. 
(Citing cases).” Finally, this Court there stated: “Surely in a case 
such as this, it is the better practice, if not =o NY compelled, that 


the issue as to damages be submitted to the jury.” 


Again in dealing with a default judgment and the vacation of 
it, this Court, in Thorpe v. Thorpe, 124 U.S. App. D.C. 299, 364 
F.2d 692 (1966) held: 


“The philosophy of modern federal procedure favors 
trials on the merits, and default judgments should 
generally be set aside where the moving party acts 
with reasonable promptness, alleges a meritorious de- 
fense to the action, and where the default has not 
been willful. It is not disputed that the default was 
not a willful one, that appellant alleged a complete 
defense on the merits, and that appellant acted 
promptly to vacate the default judgment after it was 
entered and he was apprised of it.”/ 


| 

| 

| 

| 
1In this case, this Court pointed out also: “In granting a motion to vacate 

a default judgment the District Court may impose reasonable conditions. Rule 

60(b), FED. R. CIV. P., to which Rule 55(c) refers, provides for relief “upon 

such terms as are just. [case cited] The condition most commonly imposed 

is that the defendant reimburse the plaintiff for costs—typically court costs and 

attorney’s fee—incurred because of the default (cases cited).” 
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Here, in the instant case, it is not disputed that the default of 
the defendants was not “willful,” that the defendants alleged a com- 
plete defense on the merits, and that the defendants acted promptly 
to vacate the default judgment as soon as they had any knowledge 
of it. 


In L. P. Steuart, Inc. v. Matthews, 117 U.S. App. D.C. 279, 329 
F.2d 234, cert. den. 379 U.S. 824 (1964), this Court held that the 
plaintiff's motion to reinstate his suit through new counsel two years 
after its dismissal for failure to prosecute “after notice to his then 
counsel,” was proper. This Court specifically held that “there was 
no neglect” on the part of the plaintiff Matthews himself and affirmed 
the trial court’s finding that the client “should not be penalized by 
the action of his counsel,” who had received notice of the contem- 
plated dismissal, but had not attended to it. In this case failure to 
reinstate Matthews’ complaint would have been fatal to his claim, 
because it had been filed two days before the statute of limitations 
would have barred it. 


It is highly significant, and directly applicable here, that in L. 
P. Steuart. Inc. v! Matthews, supra, this Court specifically held that 
“Clause (1) of Rule 60(b) is not, and clause (6) is, broad enough to 
permit relief when as in this case personal problems of counsel caused 
him grossly to neglect a diligent client’s case’? and that “‘Clause (6) 
‘vests power in courts adequate to enable them to vacate judgments 
whenever such action is appropriate to accomplish justice.” Klap- 
prott v. United States, 335 U.S. 601, 614-615 (1949). In re Estate 
of Cremidas, 14 F.R.D. 15 (D. Ct. Alaska 1953).” 


It seems clear that the cases cited above are dispositive of this 
matter, and require reversal. Additional points of a procedural nature, 
however, must be emphasized. The most important of these con- 
cerns the failure to give the defendants or their counsel “written 


notice” of the application for judgment by default “at least three 


1] 


days prior to the hearing on such application’’; and the failure to 
give any notice of the hearing or inquisition as to damages. 


Rule 12(b), Local Civil Rules of the trial court, provided on 
December 3, 1959 that “If any party fails to appear when an action 
is reached in the regular call of the daily pre-trial calendar, the pre-; 
trial judge may act as in case of non-appearance for final trial.” Rule 
14(c), Local Civil Rules of the trial court, with respect to failure to 
respond for trial, at that time provided: “WHEN NO RESPONSE BY) 
PARTY AGAINST WHOM RELIEF IS SOUGHT. If a party against whom 
affirmative relief is sought fails to respond his adversary may have | 
a trial, or may have judgment entered without trial when the claim | 
is for a sum certain or for a sum which can by computation be mad 
certain, upon the filing of an affidavit of the amount due.” And, | 
finally, we find that Rule 55(b)(2), F.R.C.P., provided (then as now) 
in part, as follows: 


| 
. If the party against whom judgment by default 
is sought has appeared in the action, he (or, if appear- 
ing by representative, his representative) shall be served 
with written notice of the application. If, in order 
to enable the court to enter judgment or to carry it 
into effect, it is necessary to take an account or to 
determine the amount of damages or to establish the 
trust of any averment by evidence or to make an 
investigation of any other matter, the court may con- 
duct such hearing or order such references as it deems 
necessary and proper and shall accord a right of trial 
by jury to the parties when and as required by any 
statute of the United States.” 
| 
It is therefore clear, that the default and judgment by default | 
for failure to appear at a pre-trial conference is authorized under 
Local Civil Rules 12(b) and 14(c) of the trial court. but only in 


accordance with F.R.C.P. 55(b)(2), which by the use of the words 
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“shall be served with written notice—at least three days prior to the 
hearing,” makes such notice mandatory. It is clear and apparent on 
the face of this record that such notice never was given. Failure to 
give such notice is a fatal defect, and requires that a judgment by 
default be set aside. Hutton v. Fisher, 359 F.2d 913 (C.A. 3rd 1966). 
Meeker v. Rizley, 324 F.2d 269 (C.A. 10th 1963). Savoretti v. Rod- 
riguez-Jiminez, 252 F.2d 200 (C.A. Fla. 1958). 


Also from the wording of F.R.C.P. 55(b)(2) providing that in 
the event “‘it is necessary . . . to determine the amount of damages . . ., 
the court may conduct such hearing . . . as it deems necessary and 
proper and shall accord a right of trial by jury to the parties...” it is 
clear and certain that the rule contemplates and requires that both 
parties” have the right to be notified of and participate in such hear- 
ing as to damages. This was not done in this case, and again such 
failure to give notice is a fatal defect, clear and apparent on the rec- 
ord, and requires a reversal. 


The defendants urge most strongly that the failure to give the 
three day written notice required by Rule 55(b)(2), F.R.C.P., and 
the failure to accord a right of trial to the defendants on the issue 
of damages, at which they could appear and participate, clearly con- 
stitutes “‘good cause” for setting aside the entry of default and the 
judgment by default, as provided for by Rule 55(c), F.R.C.P.: 


“For good cause shown the court may set aside an 
entry of default and, if a judgment by default has 
been entered, may likewise set it aside in accordance 
with Rule 60(b).” 


On this point it may be noted that it has been held that the 
court has the power under Rule 60(b)(6), F.R.C.P. to vacate a judg- 
ment whenever such action is appropriate to accomplish justice. L. 
M. Leathers Sons v. Goldman, 252 F.2d 188 (C.A. 6th 1958). This 
Court, in a ruling involving a “void” judgment under subsection (4) 
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which appears to be equally applicable to cases arising under subsec- 
tions (5) and (6) of Rule 60(b) as well, has held that “the Rule places 
no time limit” on such a motion for relief, even though this Court 

there termed the movant’s motion after more than four years “tardy,” 
this Court reversed the trial court and directed that the judgments | 
attacked be vacated. Austin v. Smith, 114 U.S. App. D.C. 97, 312 | 
F.2d 337 (1962). As pointed out earlier, in a comparable case, this! 
Court in L. P. Steuart, Inc. v. Matthews, supra, held that the Court 
has the power under Rule 60(b)(6), F.R.C.P., to vacate such a judg-! 
ment whenever appropriate to accomplish justice. 


Although of course not binding upon this Court, the decision | 
in Cahan v. Cokas, (Mun. App. D.C. 1960), 166 A.2d 266, presents | 
a comparable situation. There the defendant failed to appear for 
trial, and a default was entered. After ex-parte proof, a final judg- | 
ment was entered. Five years later the judgment plaintiff, having 


recorded his judgment in the District Court, brought action there to 
enforce his lien and the appellant Cahan received actual notice. | 
Appellant’s original counsel then moved to vacate the default and | 
the judgment, which the trial court denied. Commenting upon this| 
Rule 60(b)(6) application, that appellate court stated “this court has 
consistently endorsed the view that Rule 60(b) motions be accorded 
liberal treatment.”’ It referred to its direction that “. . . any doubt 
should be resolved in favor of the motion to the end of securing a | 
trial on the merits ...” It pointed out that “Correspondingly, we 
have also taken the view that only a slight abuse of discretion is re-, 
quired to reverse the trial court’s denial of such a motion.” It then 
ordered the judgment set aside and the case tried on the merits. 
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Il. 
The Unauthorized Order by a Deputy Clerk 


The defendants’ motion to vacate the entry of default and 
the default judgment was argued in open court on September 29, 
1967, and taken under advisement (Transcript, JA 58). It is signi- 
ficant that counsel for the plaintiff had not controverted at any time 
any of the factual matters asserted by appellants. 


Having heard! nothing from the Court, appellants’ trial counsel 
in October and early November, 1967 checked the court docket and 
found nothing. In January, 1968, on a routine check counsel learned 
that a mimeographed form order had been entered in the case over 
the signature of a deputy clerk, denying the motion to vacate the 
default and the judgment. The affidavits (JA 63 & 65) clearly estab- 
lish that no notice of this action was received by counsel for defend- 
ants or for the plaintiff. 


On January 24, 1968, defendants filed a motion (JA 59 to 
vacate the mimeographed order entered by the deputy clerk, assert- 
ing his lack of authority to do so, and requesting that the Court 
itself enter an appropriate order. No opposition to this motion was 
filed by the appellee, and the Court endorsed a fiat thereon, without 
a hearing, on February 13, 1968: “Denied. Curran, J.” (JA 59) 


It is clear that there is no authority of law for the Clerk to 
enter this type of order in a cause of this type. The only authority 
for the Clerk or one of his deputies to enter an order in a civil case 
is found in Rule 77, F.R.C-P., and in Local Civil Rule 10 of the trial 
court. 


The federal rule, F.R.C.P. 77, specifies certain motions and 
applications which “are grantable of course by the clerk.” They are 
specified as being: 
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“All motions and applications in the clerk’s office for 
issuing mesne process, 

“for issuing final process to enforce and execute judg- 
ments. 

“for entering defaults or judgments by default, 


“and for other proceedings which do not require allow- 
ance or order of the court.” 


A motion to vacate a default and a judgment by default, which has| 
been fully argued in open court and taken under advisement by the 
Court, is not grantable nor deniable by the clerk, and clearly required 
an order by the Court itself, granting or denying the motion. | 


| 
Local Civil Rule 10 of the trial court specifies the types of 
orders which the Clerk is authorized to grant and enter, but limits | 


them to orders: | 


“(1) TO EXTEND TIME TO PLEAD, ETC. (on consent). 
“(2) TO SUBSTITUTE ATTORNEYS, (on consent). © 
(3) TO APPROVE BONDS, ETC. 


“(4) IF GRANTABLE UNDER FEDERAL RULES OR 
STATUTE. Any other orders grantable of course 
by the Clerk under the provisions of the Federal 
Rules of Civil Procedure or any statute.” 


Certainly, this was not an order grantable “‘of course’’ by the Clerk, 
nor is it an order of any of the other three types specified. | 
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CONCLUSION 


The judgment appealed from should be reversed, and the cause 
remanded with instructions to vacate the entry of the default against 
the defendants, in order to permit the defendants to appear and 
defend their interests. 


Respectfully submitted, 

ALBERT D. BRAULT 

BRAULT, GRAHAM, SCOTT 
& BRAULT 


1314 - 19th Street, N.W. 
Washington, D.C. 


Attorney for the Appellants 


APPENDIX OF RULES 
“RULES INVOLVED” 


The relevant parts of the rules of practice involved in this caus 
were as follows: 


1. Rule 10, of the local Civil Rule of the trial court provides: 


“ORDERS GRANTABLE BY THE CLERK 


“AUTHORITY TO ENTER. The Clerk is authorized to 
grant and enter the following orders without further 
direction by the Court, but his action may be sus- 
pended, altered or rescinded by the Court for cause 
shown: 


(1) TO EXTEND TIME TO PLEAD, ETC. Orders on 
consent extending once, for not more than 
thirty days, the time within which to plead 
or otherwise defend or make any motion 
(except those designated in F.R.C.P. 6(b), if 
the time originally prescribed has not expired. ) 


TO SUBSTITUTE ATTORNEYS. Orders on con- 
sent for substitution of attorneys. 


TO APPROVE BONDS, ETC. Orders approving 
bonds and undertakings, prepared on printed 
forms furnished by the Clerk, except super- 
sedeas, and undertakings required by Title 40, 
Section 423, District of Columbia Code (1951), 
required in any action or proceeding, when 
the order is consented to or when the surety 
is a corporation holding authority from the 
Secretary of the Treasury to do business 
within the District of Columbia and having a 
process agent therein. 


IF GRANTABLE UNDER FEDERAL RULES OR 

STATUTE. Any other orders grantable of course 
by the Clerk under the provisions of the Fed- 
eral Rules of Civil Procedure or any statute.” 
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2. Rule 12(b), of the Local Civil Rules of the trial court on 
December 3, 1959 provided that: 


“FAILURE TO APPEAR. If any party fails to appear 
when an action is reached in the regular call of the 
pre-trial calendar, the Pre-trial Judge may act as in the 
case of non-appearance for final trial.” 


3. Rule 14(c), of the Local Civil Rules of the trial court on 
December 3, 1959 with respect to failure to respond for trial, as fol- 
lows: ~ 


“WHEN NO'RESPONSE BY PARTY AGAINST WHOM RELIEF 
IS SOUGHT. If a party against whom affirmative relief 
is sought fails to respond his adversary may have a 
trial, or may have judgment entered without trial when 
the claim is for a sum certain or for a sum which can 
by computation be made. Upon the filing of an affi- 
davit of the amount due.” 


4. Rule 55(b)(2), F.R.C.P., provided (then as now) in material 
part: 


“If the party against whom judgment by default 
is sought has appeared in the action, he (or, if appear- 
ing by representative, his representative) shall be served 
with written notice of the application for judgment 
at least three days prior to the hearing on such appli- 
cation. If, in order to enable the court to enter 
judgment or to carry it into effect, it is necessary to 
take an account or to determine the amount of dam- 
ages or to establish the truth of any averment by evi- 
dence or to make an investigation of any other mat- 
ter, the court may conduct such hearing or order such 
reference as it deems necessary and proper and shall 
accord a right of trial by jury to the parties when and 
as required by any statute of the United States.” 
(Emphasis added). 
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5. Rule 55(c), F.R.C.P., which provided (then as now) as fol- 
lows: 
“For good cause shown the court may set aside an 
entry of default and, if a judgment by default has 


been entered, may likewise set it aside in accordance 
with Rule 60(b).” 


6. Rule 60(b), F.R.C.P., provided (then as now) in part: 


“On motion and upon such terms as are just, the court 
may relieve a party or his legal representative from a 
final judgment, order or proceeding for the following 
reasons: .. . (4) the judgment is void, (5) . . . it is 
no longer equitable that the judgment should have 
prospective application; or (6) any other reason justi- 
fying relief from the operation of the judgment. 


7. Rule 77(c), F.R.C.P., which provides: 


“(c) Clerk’s Office and Orders by Clerk. The clerk’s 
office with the clerk or a deputy in attendance shall 
be open during business hours on all days except Sun- 
days and legal holidays. All motions and applications 
in the clerk’s office for issuing mesne process, for 
issuing final process to enforce and execute judgments, 
for entering defaults or judgments which do not 
require allowance or order of the court are grantable 
of course by the clerk; but his action may be sus- 
pended or altered or rescinded by the court upon 
cause shown.” 
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ISSUES OVERLOOKED OR MISAPPREHENDED 


The Appellants herein in support of their Petition for 
Rehearing contend that the opinion of Judge Robinson 
speaking for the panel overlooked or misapprehended the 
following points: 


1. That the learned trial judge, after considering the 
arguments of counsel, pro and con, on the motion to set 
aside the default judgment told counsel in open court as 
follows: 


“<T will let you know.’’ 
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2. That this amounted to a positive statement and in ef- 
fect a promise by the court that his decision would be made 
known to the parties without the necessity of their daily 
checking to determine when the court would decide the 
matter. 


3. The subsequent failure of the Judge to abide by his 
word and promise in failing to notify counsel of his deci- 
sion resulted in the appellants losing their right of appeal 
from that decision. 


4. Fundamental fairness as a concept of due process of 
law requires that when a trial judge has made such a prom- 
ise, he should be required by the Court on appeal to make 
good his word, regardless of his reasons in failing to do so. 


ARGUMENT 


The record is clear that on September 29, 1967, the Mo- 
tion to Vacate the Default was argued and taken under 
advisement. The record is also clear that the trial judge 
who took the Motion under advisement made the following 
statement to both counsel in open court: 


“‘T will let you know.”’ (Page 58 JA) 


However, when the Court decided the Motion and made a 
ruling which was entered on the docket on November 17, 
1967, there was no notice sent to either party. 


Although the Constitution of the United States does not 
vest an individual with the automatic right of an appeal, 
the Congress of the United States has by Title 28,§ 1291 
given every litigant before the Federal Courts of the United 
States the right to appeal a final order. Once the right of 
an appeal is given to individuals, said right is protected by 
all the principles of due process. See Griffin v. Illinois, 
351 U.S. 12, 76 S.Ct. 585, 100 L.Ed. 891 (1956). 


The Fifth Amendment of the Constitution of the United 
States provides that no person shall be deprived of life, 
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liberty or property without due process of law. HEncom- 
passed within the concept of due process is the underlying 
theory of fair play. 

Reducing the question sought by this Petition to one of 
due process, the Appellants suggest that question to be as 
follows: 


Can a trial judge take a civil litigant’s problems under 
advisement and promise to notify that litigant of his deci- 
sion and thereafter break that promise resulting in the loss 
of the right of appeal? 


To these Appellants it seems virtually fundamental that 
such action on the part of a trial judge in the Federal sys- 
tem would be reversible as a breach of due process of law 
as guaranteed by the Fifth Amendment. 


Judge Robinson speaking for the panel in the original 
opinion in this case points out and correctly so the amend- 
ment to the Federal Rules of Civil Procedure following Hill 
v. Hawes (1944), 320 U.S. 520, 64 S.Ct. 585 (1956). This 
seems to change the rule in Hill v. Hawes so that lack of 
notice by the clerk does not stay the running of time for 
appeal. The Supreme Court in Hill v. Hawes had sug- 
gested analogously, in the course of its opinion, that where 
a judgment was entered but notice was not given as re- 
quired by the rules, the judgment would be final but the 
time for appeal would not begin to run until notice was 
given. While that was not actually what had happened in 
Hill v. Hawes, it was in effect what happened as a result 
of the trial judge’s withdrawing and re-entering the judg- 
ment. Judge Robinson speaking for the panel here parallels 
the situation in this case to that of Hill v. Hawes and says 
that it can no longer be done because of the change in 
the rules. 


The Appellants suggest that this case is distinguishable 
from Hill on its facts and from the modified Federal Rule 
in application. Hill was a case that apparently had been 
tried non-jury. The attorneys for the respective litigants 
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presented proposed findings of fact, conclusions of law and 
orders to the trial judge for signature. Certainly in Hill 
the attorneys could have anticipated that the trial judge 
would be signing one or the other of the orders in the near 
future. There was no similar reason for believing that the 
trial judge in this case would be acting within the near fu- 
ture. Judges in the District of Columbia are known to hold 
matters under advisement for months and in some isolated 
instances, even years. 


However, the greatest and most distinguishing fact here 
from those in Hill and the rule that would seem to abrogate 
Hill, is the statement of the trial judge which is in effect 
his promise that he would let the litigants know. There 
was no such indication in Hill and obviously the litigants 
were free to rely on no more than the rules. 


Admittedly, no case precisely in point can be found. 
There are several cases, however, that provide reasonably 
analogous thinking. Perhaps the closest of these is U. S. 
ex rel Elksnis v. Gilligan, 256 F. Supp. 244 (S.D.N.Y.) 
(1966). In Gilligan a State Court trial judge promised to 
sentence a defendant to not more than 10 years on a second 
degree murder charge if a plea of not guilty was withdrawn 
and a plea of guilty entered. Subsequent to the time when 
the plea of guilty was entered, the judge reviewed the de- 
fendant’s prior convictions. The trial judge then sentenced 
the defendant to 1714 to 35 years. In a habeas corpus pro- 
ceeding the District Court at page 249 recites sound con- 
cepts of due process concerning such a procedure: 


“The Court finds that the defendant’s withdrawal of 
his original plea of not guilty and the entry of a plea 
of guilty was based upon the Judge’s promise that the 
sentence to be imposed would not exceed ten years. 
The defendant in return for the judicial promise, gave 
up his right to have the State establish his guilt be- 
yond a reasonable doubt on a Jury trial. Deferring at 
this point consideration of whether the guilty plea was 
voluntary, nevertheless, the imposition by the Judge 
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of a sentence contrary to his express promise is wholly 
irreconcilable with constitutional safeguards and due 
process of law. 

Fundamental fairness, as a concept of due process 
of law, requires when an accused has entered a plea of 
guilty based upon a promise by a Judge who there- 
after, whatever the reason, fails to adhere to his prom- 
ise, that the Judge, on his own Motion, reinstate the 
plea of not guilty and reinvest the defendant with the 
fundamental rights accorded him under our accusatory 
system of justice... ’’ 


The Appellants feel that just as in Gilligan in the case 
at bar a trial judge’s promise is involved. In Gilligan the 
defendant was left with a false feeling of security concern- 
ing the ultimate sentence the court would impose. In the 
case at bar the defendants were left with a false feeling of 
security insofar as the notice of a decision of the Court was 
concerned. In Gilligan the Court held that fundamental 
fairness required that the Judge on his own motion rein- 
state the plea of not guilty and reinvest the defendant with 
his fundamental rights upon realizing that the Court has 
violated its own word. In the case at bar the Appellants 
feel that fundamental fairness requires that the trial judge 
rescind the earlier order and reinstate it so as to reinvest 
the defendants with their fundamental rights of appeal. 
It would seem this is basic justice that requires the citation 
of no authority other than common sense. 


Other cases point out how the Supreme Court of the 
United States and other circuit courts have jealously 
guarded the right of appeal once conveyed to a citizen by 
the statutes of the United States. 


The case of Worcester v. Commissioner of Internal Reve- 
nue, 370 F.2d 713 (1966) considered the question of whether 
or not a prior criminal conviction of income tax evasion 
could be entered into evidence in the Civil Tax Court pro- 
ceeding. Before sentencing, the trial judge asked the de- 
fendant if he would forfeit his right to appeal and be placed 
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on probation, or take the risk of the standard sentence of 
this particular judge. The Court of Appeals found that 
the criminal conviction was inadmissible in the Tax Court 
proceeding and stated at page 718, 


“The Court was without right to bargain thus with the 
defendant, or to put a price on an appeal. A defend- 
ant’s exercise of a right of appeal must be free and 
unfettered. Just as it is unfair to handicap him be- 
cause of his poverty, (citing cases) it is unfair to use 
the great power given to the Court to determine sen- 
tence to place a defendant in the dilemma of making 
an unfair choice. We can add litle to Judge Weinfeld’s 
observation in a comparable situation in U. S. ex rel 
Elksnis v. Gilligan, S.D.N.Y., (1966), 256 F.Supp. 244, 
at page 254. It is no answer to say that the defendant 
need not accept the court’s ‘offer’. The vice is that 
vis-a-vis the Court he is in an unequal position.” 


‘Were the rule otherwise, we can only too readily en- 
visage the possibilities of abuse. A Judge who fears 
he has committed reversible error during the trial, 


and does not like the thought of being reversed, in- 
forms the defendant that he is considering a substan- 
tial sentence, but that if the defendant will demonstrate 
his repentance, or his good citizenship, by waiving ap- 
peal, he will suspend it.’ ’’ 


The Appellants suggest that the rationale of Worcester 
is analogous. The Court speaks of the abuse of a judge 
who feels he has committed reversible error in a criminal 
trial. Consider the possible abuse in a civil trial under the 
rule enunciated by the panel in the case at bar. A judge 
who feels he has committed reversible error can simply. 
not give notice of his decision and the right.of appeal would 
be forever frustrated and the trial judge permanently insu- 
lated from reversal. 


In North Carolina v. Pearce, 89 §.Ct. 2072 (1969), some 
further analogy is available. There the Supreme Court 
determined that a defendant who has successfully. reversed 
a conviction on appeal should not be subjected to a greater 
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sentence on retrial. The court relates that the right of 
appeal should be free and unfettered and that a defendant 
having received conviction should not fear the threat of a 
higher penalty if he is successful in the exercise of his con- 
stitutional or statutory right of appeal. In his dissenting 
and concurring opinion Justice Black comments that, the 
harsher. penalty is in violation of due process because 
the court.in giving such a penalty .is' saying that the de- 
fendant can be punished for the exercise of the right 
of appeal. In other words, that there are two conflicting 
laws applying to the same set of facts. The one being that 
the defendant has the right to appeal but the other being 
that he can be punished for the exercise of that right. Jus- 
tice Black stated: 


“Tt would create doubt, ambiguity, and uncertainty, 
making it impossible for citizens to know which one of 
the two conflicting laws to follow, and would thus vio- 
late one of the first principles of due process.”’ 


In the case at bar these citizens have been confronted with 
similar doubt, ambiguity and uncertainty. The admonition 
of the court in Pearce becomes a staggering reality to the 
civil litigant. There are indeed two laws—the set of rules 
and the judge’s word. The citizen is in doubt and ambigu- 
ity as to whether or not he can accept a Federal Judge at 
his word or whether he should accept only the Federal 
Rules. The time within which to appeal becomes uncertain 
and ambiguous, and lawyers and litigants alike in the fu- 
ture are in doubt as to what set of standards should be 
applied, accepted and followed. There can be no fairness 
in a system which says all litigants beware, our judges may 
not tellyou the truth. Should the rule of this case become 
the law of this jurisdiction, it would seem to violate the 
admonition of the District Court in U. 9. ex rel Elksnis v. 
Gilligan, supra, where at page 254 the Court said: . 

‘*A Judge’s prime responsibilty'is to maintain the in- 
tegrity of the judicial system: to see that due process 
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of law, equal protection of the laws and the basic safe- 
guards of a fair trial are upheld. The Judge stands 
as the symbol of evenhanded justice, and none can seri- 
ously question that if this central figure in the admin- 
istration of justice promises an accused that upon a 
plea of guilty a fixed sentence will follow his commit- 
ment has an all-pervasive and compelling influence in 
inducing the accused to yield his right to trial. ...”’ 


CONCLUSION 


There can be no doubt but that the failure to notify coun- 
sel in the instant case was inadvertent. Nothing other than 
such a conclusion is intended by this brief. However, re- 
gardless of the reason why, the trial judge did violate his 
own word. He promised to give notice of the judgment 
and the litigants and particularly the Appellants herein 
relied on that promise. Any reasonable concept of fair 
play and due process would demand that the trial judge be 
held to his word. This Court should, at the very least, re- 
quire that the trial judge strike the original order and re- 
instate another order so as to restore the appeal time where 
he has misled a litigant so as to lose his right of appeal. 


Respectfully submitted, 


Axzert D. BRAvLT 
Bravuz, Granam, Scorr & Bravit 
1314 - 19th Street, N.W. 
Washington, D. C. 
Attorney for the Appellants 
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ISSUE PRESENTED 


In the opinion of appellee, the issue is whether the Trial J udge 
abused his discretion in denying defendants’ motion for Relief from 
Judgment pursuant to Rule 60 (b) of the Federal Rules of Civil Pro- 
cedure more than one year after entry of judgment on ground of 


“any other reason justifying relief from the operation of the judg- 


ment,” when the only grounds advanced were “mistake, inadvertence, 
surprise or excusable neglect.” 


COUNTER-STATEMENT OF THE CASE » 


Defendants’ counsel failed to appear at the pretrial after it had 
been set for the third time. Plaintiff does not agree with the state- 
ment that no attempt was made to telephone defendants’ counsel, 
but stated (JA 58) that in 1967 he had no recollection, but that it 
would be usual [sic] that a call be made. 


The docket entries (JA 1) reveal that notice of the Order of 
December 3, 1959 and October 5, 1960 were sent to counsel for the 
parties as indicated by (N) next to the Judge’s names. 


On June 23, 1960, well within the time to file a motion to set 
aside the default of December 3, 1959, defendants’ counsel went to 
the courthouse and copied the order noting default and directing the 
Assignment Commissioner to set the case for hearing to determine 
damages (JA 48), and did nothing to set aside the default. 


RULE INVOLVED 
Rule 60(b), F.R.C.P., provided (then as now): 


(b) Mistakes; Inadvertence; Excusable Neglect; Newly Discov- 
ered Evidence; Fraud, etc. On motion and upon such terms as are 
just, the court may relieve a party or his legal representative from a 
final judgment, order, or proceeding for the following reasons: (1) 
mistake, inadvertence, surprise, Or excusable neglect; (2) newly dis- 
covered evidence which by due diligence could not have been dis- 
covered in time to move for a new trial under Rule 59 (b); (3) fraud 
(whether heretofore denominated intrinsic or extrinsic), misrepresen- 
tation, or other misconduct of an adverse party; (4) the judgment is 


void; (5) the judgment has been satisfied, released, or: discharged, or | 
a prior judgment upon which it is based has been reversed or other- | 
wise vacatcu, or it is no longer equitable that :. - judgment should 
have prospective application; (6) any other reason justifying relief 
from the operation of the judgment. The motion shall be made | 
within a reasonable time, and for reasons (1), (2), and (3) not more 
than one year after the judgment, order, or proceeding was entered | 
or taken. * * * 


SUMMARY OF ARGUMENT 


There can be no merit to a claim by counsel based upon lack 
of notice when he admits knowledge and actually made a copy of 
the order complained of at a time when a motion to set aside a 
default could have been filed within one year. 


ARGUMENT 


The order entering the default against the defendants and the 
judgment were entered with notice to the appellants’ counsel (JA 1). 
The acts of dilatoriness of defendants’ trial counsel was counsel’s 
failure to attend the pretrial conferences and in failing to take action 
to set aside the default of December 3, 1959, after admittedly copy- 
ing the order on June 23, 1960, (JA 48). 


The quote in Thorpe v. Thorpe, 124 U.S. App. D.C. 299, 364) 


F.2d 692 (1966) is most significant in that the Court states, “and | 
that appellant acted promptly (emphasis added) to vacate the default 
judgment after it was entered and he was appraised of it.” Defend- 
ants’ counsel here waited seven years from June 23, 1960 to Sep- | 


tember 12, 1967. 


Defendants’ attorney explains that his clients have suffered by 
reason of his default and his default alone (JA 55). He had notice 


of the Pre-Trial (JA 54) but is unable to explain why he did not 
appear. At the hearing, September 29, 1967, plaintiff’s counsel 
agreed as to fault (JA 57) and agrees now. 


In the instant case, the Trial Judge did not tum to subsection 
(6) of Rule 60 (b) F.R.C.P. as a basis for granting reinstatement. He 
did not find the “other reason justifying relief.” The District Court 
did not abuse its discretion. As stated by Circuit Judge Wilbur K. 
Miller in his dissent in L. P. Steuart, Inc. v. Matthews, 117 U.S. App. 
D.C. 279, 329 F.2d 234, “Applying the wrong label to a package 
does not change the nature of its content: for example, flour in a 
sack labeled ‘corn meal’ is flour, nevertheless.” 


Defendants’ only grounds were mistake, inadvertence, surprise 
or excusable neglect, and the motion not timely filed. No “other 
reason justifying relief” has been set forth. 


CONCLUSION 


It is respectfully submitted that the order denying the Motion 
of Defendants to Vacate Judgment should be affirmed. 


Respectfully submitted, 
NORMAN H. HELLER 


509 Wheaton Plaza Office Bldg. 
Wheaton, Maryland 20902 


Attorney for Appellee 


